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The people of Ontario recognize the inherent value of the natural environment.
The people of Ontario have a right to a healthful environment.

The people of Ontario have as a common goal the protection, conservation
and restoration of the natural environment for the benefit of present and future
generations.

While the government has the primary responsibility for achieving this goal, the
people should have means to ensure that it is achieved in an effective, timely,
open and fair manner.

Preamble to Ontario’s Environmental Bill of Rights, 1993

Select citations have been included to help readers understand where the information the ECO cites comes from and to assist
them in investigating an issue further should they be interested. Citations may be provided for: quotes; statistics; data points; and
obscure or controversial information. Endnotes for these facts are generally only included if the source is not otherwise made clear
in the body of the text and if the information cannot be easily verified. Exhaustive references are not provided.

Ministries were provided the opportunity to provide comments on this report. Ministry comments are available on our website.
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The Honourable Ted Arnott

Speaker of the Legislative Assembly of Ontario
Room 180, Legislative Building

Legislative Assembly of Ontario

Queen’s Park

Province of Ontario

Dear Speaker:

In accordance with Section 58 (1) of the Environmental Bill of Rights (EBR), | am honoured to present my 2018 Environmental
Protection Report to the Legislative Assembly of Ontario. This year’s report, Back to Basics, contains four volumes:

e Volume 1: Respecting the Public’s Voice on the Environment
e \olume 2: Clean Water

e Volume 3: Wildlife and Wilderness

e \olume 4: Southern Ontario’s Wetlands and Forests

This report shows that government efforts have been falling far short on basic protections for water, wildlife, woodlands and
wetlands. Since the Walkerton water tragedy, municipal drinking water sources are safer, but governments have continued to
allow pollution of the lakes and rivers where we swim and fish. Wetlands and woodlands are critically important for southern
Ontario as habitat, and as buffers against pollution and flooding. And yet, they continue to be lost. Wildlife is at risk. Without
increased vigilance, many species critical to Ontario’s biodiversity could be wiped out. But as this report shows, small actions
from the provincial government could have big, positive impacts.

The Ontario government has long depended on dedicated volunteers, organizations and communities across Ontario to help
with important conservation work. The government should build on their efforts. Formalizing and enhancing provincial support
could further empower those that have already made the invaluable contributions to the environment that we all share and
benefit from. Even small investments in the environment could help remedy old problems, and better prepare Ontarians and the
environment for the future.

The Environmental Bill of Rights gives Ontarians the right to participate in decision making that affects the environment.
Improvements made to the Environmental Registry, while not complete, should make it easier for Ontarians to know about,
understand, and comment on government proposals. The Ontario government should continue the trend seen through the
2017-2018 reporting year of increased compliance with its EBR responsibilities. While environmental protection is the primary
responsibility of the government, the people of Ontario play a critical role. The history of citizen involvement in environmental
protection shows that Ontarians take their role seriously, and everyone benefits when stewardship is shared and properly
supported.

Sincerely,

Dianne Saxe
Environmental Commissioner of Ontario

1075 Bay Street, Suite 605
Toronto, Canada M5S 2B1
E: commissioner@eco.on.ca
T:. 416.325.3377

T: 1.800.701.6454
eco.on.ca

1075, rue Bay, bureau 605
Toronto, Canada M5S 2B1
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Executive Summary

Volume 1: Respecting the

Public’s Voice on the Environment

The Environmental Bill of Rights: A strong
tool for people and the environment.

The Environmental Bill of Rights (EBR) is a unique law:
it gives the people of Ontario a voice in protecting

the environment. While the Ontario government has
the primary responsibility for protecting, conserving
and restoring the natural environment, the EBR helps
the public participate in provincial decisions that
significantly affect the environment. In this volume, we
report on ministry compliance with EBR requirements,
as well as the public’s use of EBR tools, during the

2017/2018 fiscal year (April 1, 2017 — March 31, 2018).

Chapter 1 describes overall government compliance
with, and the public’s use of, the EBR. Chapter 2
reports on the public’'s use of EBR applications and the
ECO'’s overall assessment of how ministries handled
those applications. The ECO highlights the story of two
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Chapter 1 highlights a long-awaited success: progress on an
updated Environmental Registry that better serves the public.

Ontarians who successfully used an EBR application to
prompt the development of a new and much-needed
agricultural soil health strategy.

Chapter 3 presents the ECO’s EBR Report Cards

for the 17 ministries that were subject to the EBR in
2017/2018. Congratulations to those ministries who
better respected their key EBR obligations this year.

Considering Co-operation
Statements of with ECO
Environmental requests
Values (SEVs)

applications

investigation for review

Ministries with a high EBR workload
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Quality of performance:

® Meets or exceeds expectations
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® Unacceptable

2 Quality of performance has improved since 2016/2017
-> Quality of performance unchanged since 2016/2017
N Quality of performance has declined since 2016/2017

EBR performance of the ministries with the highest EBR workload: the Ministry of the Environment, Conservation and

Parks and the Ministry of Natural Resource and Forestry.
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Volume 2: Clean Water

Chapter 1: Protecting Ontario’s
Drinking Water from Pollution

There were hundreds of significant threats
to municipal drinking water. Because of
Walkerton, they are now better controlled.

The contaminated drinking water tragedy in Walkerton,
Ontario in May 2000 set in motion a new era in drinking
water regulation in the province. After years of intensive
work, local committees have developed 38 source
protection plans under the Clean Water Act to help
protect municipal drinking water sources.

After all that effort, are sources of drinking water safer?
For the 82% of Ontarians whose drinking water sources
are protected by the Clean Water Act, the answer is
yes, with much more work to do. Source protection
committees have identified hundreds of significant
pollution threats to municipal drinking water sources,
and have done what they can to manage them.

Population of Ontario

EXECUTIVE SUMMARY
BACK TO BASICS

Eau potable
Zone de protection

L‘ =
| -~ -
h Il

Photo credit: Conservation Ontario

But committees have not been given the tools needed
to properly regulate some important threats, such as
above-ground outdoor fuel tanks, manure spreading
and contaminated sites. Pollution threats are not
static, and vigilance to protect drinking water sources
will always be needed, yet uncertainty about funding
leaves the future of this critical program up in the air.
And the source protection framework does not protect
most Ontario lakes, rivers and groundwater, including
the drinking water sources of Ontarians with private
wells, or in most northern and Indigenous reserve
communities.
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Source: Created by the ECO, based on data from the MECP.
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The government should:

* use the knowledge and tools developed through
the source protection program to protect other
water resources from contamination, particularly
drinking water sources for the other 18% of
Ontarians

« allow source protection committees to regulate
significant threats to groundwater from above-
grade outdoor fuel storage tanks

* require the Technical Standards and Safety
Authority to protect municipal drinking water when
it regulates liquid fuels that are a significant threat

* ensure nutrient management plans for farms
within vulnerable source water areas protect
drinking water sources from manure threats

* ensure remediation or control of historical
contamination that poses a significant threat to
municipal drinking water sources, and

* commit adequate multi-year funding for the
source protection program.

Chapter 2: Polluting Our Waters

Fresh water is precious. Government
allows too much pollution to pour into it.

Ontario is lucky to have so many lakes and rivers,
containing some of the most abundant fresh water in
the world. Unwisely, we still pollute many of them. This
pollution threatens many aquatic ecosystems, impairs
Ontarians’ ability to swim and fish, and harms economic
activities that rely on clean water.

Phosphorus pollution contributes to algal blooms. Some algae can
be toxic to fish, animals and people, such as the blue-green algal
bloom off the southeast shore of Pelee Island, Ontario in 2011.

Photo credit: Tom Archer. Used with permission.

Provincial laws have reduced many types of water
pollution over the last half-century. But deliberate gaps
in these laws are allowing some big water pollution
problems to persist or worsen. Raw municipal sewage,
agricultural runoff, toxic industrial wastewater and

road salt are four significant sources of pollutants that
threaten Ontario waters, compounded by population
growth and climate change.

In heavy rains, 44 Ontario municipalities still overflow
their combined sewers and spill filthy, bacteria-laden
sewage into lakes and rivers. Combined sewers are the
primary source of raw sewage discharges, causing 766
overflows in the last year. Over 30 years after banning
new combined sewers, the government has still not
required municipalities to take all practicable steps to
stop these overflows.

The government has not taken effective steps to stop
agricultural runoff into fresh water, a major contributing
cause of algae growth. Poorly monitored programs with
too little funding and insufficient regulations have not
worked.
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The government allows industries to dump 58 toxic
wastes directly into lakes and rivers, up to limits set 25
years ago to suit then-available technology. Promises to
keep the limits up to date have never been kept.

And the government continues to allow too much road
salt to poison lakes and rivers, even though some of it
is wasted and could easily be reduced.

This pollution is neither inevitable nor necessary.
Ontario should not keep tolerating the regulatory failures
that allow so much pollution of our waters.

To reduce the pollutants pouring
into Ontario’s waters, the government
should:

* require every municipality with combined
sewers to do everything practicable to virtually
eliminate combined sewer overflows within a
reasonable time, including Pollution Prevention
Control Plans, stormwater fees, and green
infrastructure

* ensure dramatic reductions in phosphorus
runoff from farms with clear targets, effective
monitoring, and financial incentives

* set up-to-date limits on toxic industrial
wastewater, i.e., require industries to use the
best current technology to keep toxics out
of Ontario waters and to virtually eliminate
discharges of persistent toxic substances, and

* require municipalities, and encourage
contractors, to minimize road salt pollution of
Ontario waters.
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Volume 3: Wildlife and Wilderness

Chapter 1: Better Science, Better
Decisions: Monitoring Ontario’s
Species and Ecosystems

Ontario collects a lot of data, but we need
to connect the dots.

Volunteers collect aquatic samples at an Ontario BioBlitz event.

Photo credit: Stacey Lee Kerr/Ontario BioBlitz/flikr, (CC-BY-NC-SA 2.0).

Biodiversity is crucial in supporting “ecosystem
services,” such as air purification, pollination and
disease suppression, many of which offer direct
benefits to human health. Yet globally, we are losing
species at a rate that is unprecedented in history — the
world’s species are going extinct at 1,000 times the
natural rate. Ontario’s species are under tremendous
pressure from habitat destruction, invasive species,
overexploitation, pollution, disease and parasites, and
climate change.

To protect wildlife and wilderness, the first step is
the right information. The Ontario government, in
partnership with others, collects much information
about nature. But raw data from uncoordinated
programs can only get us so far.

Environmental Commissioner of Ontario 2018 Environmental Protection Report 7



The government needs to effectively collect, analyze
and share data to identify problems and trends, and
to know which actions will most effectively conserve
wildlife and wilderness.

Ontario should also show more respect and support
for the nature conservation work done by dedicated
volunteers and non-profit organizations across

Ontario, such as the Ontario Biodiversity Council.

The government leans heavily on their work to justify
cutting back its own, but has not reciprocated with

the modest funding commitments that they need.
Sustaining and enhancing these valuable collaborations
is highly cost-effective.

The Ministry of Natural Resources and

Forestry should:

» commit to adequate long-term support for the
Ontario Biodiversity Council and its reporting on
the State of Ontario’s Biodiversity.

Chapter 2: Keeping Nature
Healthy: Managing Wildlife
Disease in Ontario

Wildlife disease is a threat to biodiversity
and people. Are we prepared?

Wildlife diseases can have devastating impacts on
plants, animals, agriculture, our economy and our own
health. Recent examples include declines in Ontario’s
bats and the spread of ilinesses like Lyme disease.

Many infectious diseases originate in wildlife populations.

Source: World Organisation for Animal Heath (www.oie.int). Used with permission.

The Ontario government has been doing a good job
preventing, detecting and managing wildlife disease,
but we can expect the task to get harder as Ontario’s
climate becomes warmer and wilder. The government

should maintain, and when needed strengthen, wildlife
disease surveillance, in co-operation with the Canadian

Wildlife Health Co-operative. When it comes to the
shared health of Ontarians and our wildlife, cutting
corners would be penny wise and pound foolish.

The provincial government should:
« commit long-term funding to the Canadian
Wildlife Health Co-operative.

A little brown bat suffering from white-nose syndrome.

Photo credit: Ryan von Linden/USFWS, (CC-BY 2.0).
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Volume 4: Southern Ontario’s
Wetlands and Forests

Chapter 1: Protecting Southern
Ontario’s Wetlands

Wetlands provide critical habitat and
flood control. Government is letting them
be destroyed.

Southern Ontario has lost nearly three-quarters of its
wetlands in the last two centuries, and wetland loss
continues today. Wetlands provide vital wildlife habitat
for many species and important ecological services
for people, including resilience to floods and other
effects of climate change. Despite years of promises,
the government continues to allow the loss of the few
wetlands we have left.

The 2017 Wetland Conservation Strategy proposed to
halt wetland loss by 2025. This is a good step, but still
allows seven more years of damage. The government

has done little to turn this target into meaningful action.

ey
|
I
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Ontario’s key failure is that wetlands generally receive
no protection until the MNRF has got around to officially
identifying each one as “provincially significant.” The
evaluation process is slow, inefficient, and has a
260-year backlog, creating uncertainty for developers
and constant wetland loss. Instead, all unevaluated
wetlands should be protected (i.e., presumed
significant) until proven otherwise.

Second, the province unwisely permits destruction
of even “protected” wetlands for many agricultural,
infrastructure and resource extraction activities.

Third, conservation authorities lack clear authority and
resources to protect all wetlands.

Fourth, Ontario’s plan to halt wetland loss relies too
heavily on “offsetting” — allowing destruction of wetlands
in exchange for building an offset (replacement)
somewhere else, a risky approach that may not
replicate key ecological functions.

= Over 72%
historical

-hm-linl
| wetland loss
b 1582 :ml
oy 2002 )
£ q 0.6% recent

wetland loss
{2000 - 2010)

Historical wetland loss since European settlement and recent wetland loss (from 2000 to 2010)

as a proportion of southern Ontario’s remaining wetlands.

Source: Created by the Environmental Commissioner of Ontario.
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Marsh in Parry Sound.

Photo Credit: Suzanne Schroeter, (CC BY-SA 2.0).

The government should:

10

protect all southern Ontario wetlands as
significant until proven otherwise

revise the Provincial Policy Statement to provide
strong protection for the remaining wetlands

give conservation authorities clear authority and
resources to regulate all activities that interfere
with all wetlands

make all wetlands on agricultural land eligible
for a rebate through the Conservation Land Tax
Incentive Program, and

only allow offsetting in upcoming rules where
wetland loss is truly unavoidable and only if
key ecological functions are successfully and
permanently replaced.

Chapter 2: Southern Ontario’s
Disappearing Forest

People and wildlife need forests. If we
don’t share the costs of forests fairly, we’ll

lose them again.

Forests filter pollutants from our air, absorb and filter
storm water, prevent erosion and mitigate drought.
Southern Ontario woodlands also provide vital wildlife
habitat for many species, including over half of our 690
species of conservation concern.

Today, many southern Ontario watersheds have less
than the 30% forest cover required for marginally
functional ecosystems. Some municipalities in
southwestern Ontario have less than 10% forest cover,
and one has as little as 3% left, but the government
continues to allow the loss of what little we have left.

For private landowners, planting and preserving
woodlands has become an increasingly heavy burden
which they bear alone, even though everyone in their
community benefits from their trees. With little support
or incentive for landowners to plant and retain trees, we
risk losing more forests in southern Ontario.

Municipalities also struggle to protect urban trees, just as
they are needed more than ever because of population
growth and climate change. Municipalities are often
unable to keep up with long-term urban forest planning
and maintenance due to the high, sudden and growing
costs of storm damage, invasive insects, and disease.

In a southern Ontario hardwood
forest, diverse stands of trees with
different sizes and ages are optimal
for timber quality, biodiversity and
overall forest health.

Source: MNRF. Photo credit: Dan Bowes.
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Ontario has made this mistake before. A century ago,

government inaction allowed rampant deforestation. To protect and regrow our forests, the
The devastation was so great that the province devoted province should:

decades to massive efforts to replant and support
southern Ontario forests. In the last 30 years, these
programs have been abandoned, culminating in this
year’s closure of the Ontario Tree Seed Plant without
replacing its essential role in providing biologically and * guarantee funding for and public access to
climactically appropriate seed. biologically and climactically appropriate seed, and

 adequately support tree planting and forest
stewardship on private land, to fairly share the
financial burden and benefits

+ establish an Ontario urban forest centre dedicated
to protecting and enhancing urban forests.

The Environmental Commissioner of Ontario, also known as Ontario’s “environmental watchdog,” is an
independent Officer of the Legislative Assembly responsible for reviewing and reporting annually on the

government’s compliance with the Environmental Bill of Rights (EBR) and the public’s use of their EBR rights. The
ECO also reports on government progress on environmental protection, climate change and energy conservation.

Environmental Commissioner of Ontario 2018 Environmental Protection Report 1



Respecting the Public’s Voice on the Environment

The Environmental Bill of Rights (EBR) is a unique law that gives the people of Ontario a voice on the
environment. While the provincial government has the primary responsibility for protecting, conserving
and restoring the natural environment, the EBR gives Ontarians the tools they need to participate in
provincial decisions that significantly affect the environment.

The Environmental Commissioner of Ontario (ECO), Ontario’s “environmental watchdog,” helps to

hold the government accountable for those decisions. She is an independent Officer of the Legislative
Assembly who reports annually on the government’s compliance with the EBR and the public’s use of
their EBR rights. In this volume, the ECO reports on government EBR compliance and public use of EBR
tools during the 2017/2018 fiscal year (April 1, 2017 — March 31, 2018).

Chapter 1 describes overall government compliance with, and the public’s use of, the EBR. We
highlight a long-awaited success: progress on an updated Environmental Registry that better serves the
public. Lastly, we describe our education and outreach, and announce the recipient of the 2018 ECO
Recognition Award.

Chapter 2 explains the EBR application for review and application for investigation processes, and
reports on the public’s use of EBR applications in 2017/2018. One highlight is an “EBR success” story:
two Ontarians whose EBR application triggered a new and much-needed policy on agricultural soil
health. This chapter also summarizes all EBR applications that ministries completed during the reporting
year, and assesses how well the ministries handled those applications.

Chapter 3 presents the ECO’s EBR Report Cards for each of the 17 ministries that were subject to the
EBR in our 2017/2018 reporting year. These EBR Report Cards score each ministry’s performance in
each of eight key EBR requirements. Finally, we summarize the scores and recommend how ministries
should carry out their EBR obligations to better respect the public’s voice on the environment.
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Chapter 1

The Environmental Bill of Rights




The Environmental Bill of
Rights: A strong tool for
people and the environment.

Contents
1.1 The Environmental Bill of Rights 15
1.2 The Environmental Commissioner of Ontario 16
1.2.1  Education and outreach by the ECO in 2017/2018 17
1.3 Statements of Environmental Values 18
1.8.1  Keeping SEVs up to date 18
1.4 Public notice and consultation using the Environmental Registry 19
1.4.1  Policies, acts and regulations 21
1.4.2 Permits, licences and other approvals 22
1.4.3 Information notices 23
1.4.4  Exception notices 23
1.4.5 No chance to comment: ministry failures to post environmentally significant proposals 24
1.4.6  An EBR success story: A new Environmental Registry for Ontario 25
1.5 Appeals, lawsuits and whistleblower protection 26
1.5.1  Appeals of instruments 26
1.56.2 Lawsuits and whistleblower protection 27
1.6 Keeping the EBR in sync 27
1.6.1  ECO request to subject additional ministries, agencies and laws to EBR public
participation rights 28
1.7 The ECO Recognition Award: the Mushkegowuk Climate Summits 29

14 BACK TO BASICS | Respecting the Public’s Voice on the Environment



1.1 The Environmental Bill
of Rights
Ontario’s Environmental Bill of Rights, 1993 (EBR) is an

environmental law unlike any other in the world. The
purposes of the EBR are to:

* protect, conserve and, where reasonable, restore the
integrity of the environment,

* provide sustainability of the environment, and

* protect the right of Ontarians to a healthful
environment.

To achieve these goals, the EBR requires the Ontario
government to consider the environment in its decision
making. Certain ministries, known as “prescribed

ministries,” have specific responsibilities under the EBR.

During the ECO’s 2017/2018 reporting year (April 1,
2017 — March 31, 2018), there were 17 prescribed
ministries (see Prescribed ministries during the ECO’s
2017/2018 reporting year). On June 29, 2018, after
the end of the ECO’s 2017/2018 reporting year, the
Ontario government made a number of changes to
EBR-prescribed ministries, changing ministry names
and reducing the total number of prescribed ministries
to 15. For purposes of this report, the ECO uses the
new ministry names, unless reference to the previous
ministry names is required for clarity.

CHAPTER 1
RESPECTING THE PUBLIC’S VOICE ON THE ENVIRONMENT

Prescribed ministries during the ECO’s
2017/2018 reporting year

Agriculture, Food, and Rural Affairs (OMAFRA)

Economic Development and Growth (MEDG)
(now called the Ministry of Economic Development,
Job Creation and Trade, or MEDJCT)

Education (EDU)

Energy (ENG) (now part of the combined
Ministry of Energy, Northern Development and
Mines, or ENDM)

Environment and Climate Change (MOECCQ)
(now called the Ministry of the Environment,
Conservation and Parks, or MECP)

Government and Consumer Services (MGCS)'
Health and Long-Term Care (MOHLTC)

Housing (MHO) (now part of the combined Ministry
of Municipal Affairs and Housing, or MMAH)

Indigenous Relations and Reconciliation (MIRR)
(now called the Ministry of Indigenous Affairs, or
IAQ)

Infrastructure (MOI)
Labour (MOL)

Municipal Affairs (MMA) (now part of the
combined Ministry of Municipal Affairs and
Housing, or MMAH)

Natural Resources and Forestry (MNRF)

Northern Development and Mines (MNDM)
(now part of the combined Ministry of Energy,
Northern Development and Mines, or ENDIV)

Tourism, Culture and Sport (MTCS)
Transportation (MTO)
Treasury Board Secretariat (TBS)

The Technical Standards and Safety Authority (TSSA) is an
independent, not-for-profit administrative authority that is responsible
for administering regulations under the Technical Standards and Safety
Act, 2000 on behalf of the MGCS. For the most part, the TSSA is
responsible for carrying out the EBR obligations of the MGCS.

Environmental Commissioner of Ontario 2018 Environmental Protection Report 15
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While the government has the primary responsibility for
protecting the natural environment, the EBR recognizes
that the people of Ontario have the right to participate in
environmentally significant decision making, as well as
the right to hold the government accountable for those
decisions. The EBR empowers Ontarians to participate
in environmental decision making in a number of
different ways.

The people of Ontario have the right
to participate in environmentally
significant decision making.

The EBR'’s “tool kit” is a collection of government
obligations and public participatory rights that work
together to help ensure that the purposes of the law are
met. The EBR tool kit includes:

« the oversight role of the Environmental Commissioner
of Ontario (see section 1.2)

* Ministry Statements of Environmental Values
(see section 1.3)

* requirements for public notice and consultation on
environmentally significant proposals for government
policies, acts, regulations and “instruments” (permits,
approvals and licences) through the Environmental
Registry (see section 1.4)

* the right of Ontarians to seek leave to appeal
(i.e., challenge) government decisions on certain
instruments, the right to sue for harm to the
environment or a public resource, and whistleblower
protection (see section 1.5), and

* the right of Ontarians to submit an application to the
government asking it to review an existing law, policy
or regulation, or the need for a new one (“applications
for review”), or to ask the government to investigate
an alleged contravention of an environmental law
(“applications for investigation”) (see Chapter 2).

See the ECO’s website (eco.on.ca) for an up-to-date list
of ministries, laws and instruments that are subject to
the EBR.

1.2 The Environmental
Commissioner of Ontario

The Environmental Commissioner of Ontario (ECO) is an
independent Officer of the Legislative Assembly. Often
referred to as Ontario’s “environmental watchdog,”

the ECO is responsible for reviewing and reporting on
the government’'s compliance with the EBR, and how
the public is using their EBR rights. To ensure that

the EBR is upheld, the ECO monitors how prescribed
ministries exercise their discretion and carry out their
responsibilities under the law.

Each year, the ECO reports on whether ministries have
complied with the EBR, and whether ministry decisions
were consistent with the purposes of the law. One of
the ways that we report on ministry compliance with
the EBR is by issuing “EBR Report Cards” for each
prescribed ministry (see Chapter 3). We also report

on the public’s use of EBR tools. Further, the ECO
reports on the progress of the Ontario government

in keeping the EBR up to date, which it must do by
prescribing new ministries, laws and instruments that
are environmentally significant.

The ECO is responsible for reviewing
and reporting on the government’s
compliance with the EBR, and how
the public is using their EBR rights.

The ECO also reviews and reports on a wide variety of
environmental topics, often relating to recent Ontario
government decisions or issues raised by members

of the public. Additionally, since 2009, the ECO has
reported annually on the progress of activities in Ontario
to reduce emissions of greenhouse gases, and to
reduce the use or make more efficient use of electricity,
natural gas, propane, oil and transportation fuels.

The ECO reports to the Legislative Assembly of Ontario
— not to the governing political party or to a ministry.
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1.2.1 Education and outreach
by the ECO in 2017/2018

People across Ontario face a wide range of
environmental issues every day, and they often don’t
know where to turn for help. Our office receives
questions about many environmental issues for
various levels of government. For example, we receive
queries about local concerns on issues such as a new
subdivision or an impact to a neighbourhood creek, to
broader concerns about our changing climate or how
the boreal forest is being conserved.

Every year, our office receives about 1,400 inquiries
by phone and e-mail. Common concerns include
difficulties accessing information about environmental
assessment processes, questions about using the
Environmental Registry, and enquiries about what we
have previously reported on a variety of topics.

We also help the public understand and navigate their
environmental rights, so they can engage directly

with provincial ministries on environmental decisions
that matter to them. We always try to connect people
with the information that they require. That includes
redirecting some people to different branches of the
Ontario government, and sometimes to municipalities or
the federal government.

Our many reports are easily accessible on our website:
eco.on.ca. People are using our online information
more frequently — our website traffic grew by 40%
compared to the previous year. Ontarians can also
follow the ECO through our blog, Twitter, Facebook and
LinkedIn accounts, as well as our YouTube channel.
Stay tuned for more updates to the ECO’s website in
the coming year.

More than 2,300 users are now signed up for our
Environmental Registry Alert service, available on eco.
on.ca, to receive e-mail alerts when topics that interest
them show up on the Environmental Registry. Until

the Ministry of the Environment, Conservation and
Parks (MECP) completes its ongoing overhaul of the
Environmental Registry, our Environmental Registry Alert
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service remains the most convenient way to track public
comment opportunities offered by Ontario ministries on
environmental matters. ECO staff will continue to offer
support and assistance in this important project. More
than 2,100 people also follow our @EBR_EnvRegistry
account to be notified of what’s on the Environmental
Registry via Twitter.

Media coverage of our reports to the Ontario legislature
has shown a steady upward trend over the past four
years. The ECO was mentioned in over 1,600 media
stories during our 2017/2018 reporting year. The
Environmental Bill of Rights and Environmental Registry
were mentioned in many more. In addition to our

three annual reports, the ECO’s October 2017 Special
Report, Beyond the Blue Box, received significant
attention, which continued into spring 2018.

Commissioner Saxe and other staff continue to

connect with thousands of Ontarians through speaking
engagements and webinars. The ECO hosted public
webinars to provide overviews of our reports. In
addition, we delivered webinars hosted by Sustainability
Colab, EcoSchools, Forests Ontario, and Faith and

the Common Good. The Commissioner also has visited
many places, ranging from Aamjiwnaang First Nation in
Sarnia to the Invasive Species Research Centre in Sault
Ste. Marie.

Bringing the latest climate science to the attention of
Ontario’s key public policy leaders was a top priority for
the Environmental Commissioner this year. Throughout
this reporting period, Commissioner Saxe continued

to give presentations about climate change to dozens
of audiences in Ontario’s government, industry, and
financial sectors.

Educating Ontarians about their rights under the EBR
is an ongoing priority for our office. The Environmental
Commissioner and her staff promote the EBR toolkit in
their presentations to audiences across the province. In
addition to more than 80 report-related presentations
focused on topics ranging from endangered species

to wastewater, the ECO delivered 35 presentations
specifically focused on the EBR toolkit. Audiences
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included students from elementary schools to colleges
and universities; industry and government, such as
events hosted by the Ontario Woodlot Association, City
of London and City of Hamilton; and non-profit groups
like the Oak Ridges Moraine Land Trust, Ontario Nature,
Pickering Naturalists, and Waterloo Region Nature.

The ECO is responsible for reviewing
and reporting on the government’s
compliance with the EBR, and how
the public is using their EBR rights.

To celebrate World Environment Day in June 2018, we
released our educational guide - The Environmental

Bill of Rights: Your Environment, Your Rights - in 10
additional languages. Providing such educational
services is important for the ECO, as more than

a quarter of Ontario’s population identifies a first
language that is not English. On National Indigenous
Peoples Day later that month, we released this guide to
environmental rights in Cree, Qji-Cree and Ojibwe.

The ECO’s Resource Centre, with an extensive
collection of environmental documents, is also open

to the public. Altogether, the ECO is proud of our
growing success in reaching and serving Ontarians.
The ECO is always on the lookout for new audiences
to share information about the citizen rights toolkit
available under the EBR, and to update Ontarians on
current environmental issues. The ECO is happy to offer
overview presentations about the EBR to audiences
across Ontario, including lecture and classroom
settings, service clubs, private sector groups, ratepayer
groups and non-profits. For more information, contact
us at commissioner@eco.on.ca.

1.3 Statements of
Environmental Values

The EBR requires each prescribed ministry to develop
and publish a Statement of Environmental Values
(SEV). An SEV describes how the ministry will integrate
environmental values with social, economic and
scientific considerations when it makes environmentally
significant decisions; ministries must consider their
SEVs when making decisions that might significantly
affect the environment. The ministry does not always
have to conform to its stated values, but it must explain
how it considered them when making a decision.

1.3.1 Keeping SEVs up to date

Prescribed ministries are not required to review or
update their SEVs on any regular basis. However, some
ministries do so to reflect an updated mandate or to
include additional values.

For example, in the 2017/2018 reporting year the Ministry
of Agriculture, Food and Rural Affairs (OMAFRA), the
Ministry of Economic Development, Job Creation and
Trade (MEDJCT) and the Ministry of Natural Resources
and Forestry (MNRF) all proposed changes to their SEVs
to include, among other things, commitments related to
climate change, the consideration of Indigenous peoples
and a five year review of the SEV. Additional ministries have
since proposed similar updates to their respective SEVs.

MNRF staff proactively contacted the ECO in March
2018 to share the ministry’s draft updated SEV, which
includes additional changes such as a commitment to
reviewing the SEV every five years, and a commitment
to considering a new, detailed list of principles when
developing policies, acts, regulations and instruments.
The ECO applauds the MNREF for its efforts to make
its SEV more meaningful, and for its plans to build
awareness of the SEV within the ministry through staff
training and new implementation tools.

Prescribed ministries may also be required to update
their SEVs or prepare new SEVs when they undergo
significant changes, such as combining with another
ministry or splitting into multiple ministries.
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1.4 Public notice and
consultation using the
Environmental Registry

The Environmental Registry is the key EBR tool
facilitating public engagement in government
environmental decision making. The Environmental
Registry is a website that provides the public with
access to information about environmentally significant
proposals put forward by the Ontario government,

and allows the public to provide comments on those
proposals. Once the government has made a decision
whether to proceed with a proposal (or not), information
about the government’s decision is also published on
the Environmental Registry.

Ministries must also use the Environmental Registry

to give notice when they are relying on an exception
under the EBR to excuse the ministry from following
the usual public consultation requirements of the act.
Occasionally, ministries also use the Environmental
Registry to share environmentally significant information
that they are not required to post, or that they are
required to post under legislation other than the EBR.

The Environmental Registry also provides other
information that may help the public exercise their EBR
rights, including:

* notice of appeals and leave to appeal applications
related to certain instruments

* background information about the EBR
¢ links to the full text of the EBR and its regulations

¢ links to prescribed ministries’ Statements of
Environmental Values

* in some cases, links to the full text of proposed and
final policies, acts, regulations and instruments, and

* in some cases, links to other information relevant to
a proposal.

CHAPTER 1
RESPECTING THE PUBLIC’S VOICE ON THE ENVIRONMENT

The Ministry of the Environment, Conservation and
Parks (MECP) hosts and maintains the Environmental
Registry. Currently, the Environmental Registry can be
accessed at ebr.gov.on.ca. The ministry also is in the
process of creating a new, modernized Environmental
Registry (see section 1.4.6).

The ECO monitors ministries’ use of the Registry to
ensure that prescribed ministries are fulfilling their
responsibilities under the EBR and respecting the
public’s participation rights. In 2017/2018, ministries
posted over 1,500 proposals and over 1,800 decisions
on the Environmental Registry for policies, acts,
regulations, licences, permits and other environmental
approvals, and members of the public submitted
thousands of comments. Ministries also posted 133
information notices and 2 exception notices. See Table
1 for a list of the most commented-on proposals for
which the government posted decision notices on the
Environmental Registry in 2017/2018. See Figure 1 and
Figure 2, below, for a breakdown of new notices (i.e.,
proposals, information notices and exception notices)
posted on the Environmental Registry, by ministry, in
2017/2018.
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Table 1. Top 10 most commented-on government proposals decided and posted on the Environmental Registry in 2017/2018.

1 Bottled Water Technical Guidance Document 8,431
2 A regulation establishing a new water bottling charge 7,962
3 Canada-Ontario Action Plan for Lake Erie 2,227
4 Planning Ontario's Energy Future: A Discussion Guide to Start the Conversation 1,755
5 Amended Niagara Escarpment Plan, 2016 (part of the Co-ordinated Land 902
Use Planning Review)
6 Algonquin Provincial Park Management Plan Amendment 783
7 A Wetland Conservation Strategy for Ontario 2016-2030 654
8 Cap and Trade Program Design Options 5145,
9 Ontario Cap and Trade Program: Offsets Credits Regulatory Proposal 549
10 | Discussion Paper: Addressing Food and Organic Waste in Ontario 527
(Resource Recovery and Circular Economy Act, 2016)
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Figure 1. Total number of policy, act, and regulation proposals and information and exception notices posted on the
Environmental Registry in 2017/2018, by ministry. Note that six prescribed ministries (EDU, MOHLTC, MHO, IAO, MOL, and TBS)
did not post any notices in 2017/2018.
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Figure 2. Total number of instrument proposal notices posted on the Environmental Registry in 2017/2018, by ministry.

1.4.1 Policies, acts and regulations
Prescribed ministries are required to give notice of

and consult on environmentally significant proposals
for policies, acts and regulations on the Environmental
Registry. Ministries must provide at least 30 days for the
public to comment on any proposed environmentally
significant act or policy, as well as regulations made
under prescribed acts; there are 40 acts prescribed (in
whole or in part) under the EBR. The public can submit
comments online, by mail or by e-mail. Ministries

must consider the public’s comments when making

a decision on a proposal. Once a decision is made,
ministries must give notice of the decision promptly on
the Environmental Registry, explaining how the public’
comments affected the final decision.

During the ECO’s 2017/2018 reporting year, 11
prescribed ministries posted 99 proposal notices and
81 decision notices for policies, acts and regulations on
the Environmental Registry (see Figure 3).

OTHER (MNDM,
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Figure 3. Percentage of all policy, act and regulation notices
(proposals and decisions) posted on the Environmental
Registry by prescribed ministry in the 2017/2018 reporting
year. Note that EDU, MOHLTC, MHO, IAO, MOL, and TBS did
not post any notices.
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Ministry of the Environment, Conservation and Parks fails to consult
the public on the repeal of Ontario’s cap and trade program

In July 2018 (after the end of the ECO’s 2017/2018
reporting year), the Ministry of the Environment,
Conservation and Parks (MECP) made an
environmentally significant decision to repeal the
province’s cap and trade program — designed to
combat climate change — without consulting the
public. Under the EBR, the ministry should have
posted a proposal notice for the regulation on the
Environmental Registry, consulted the public for a
minimum of 30 days, and considered any public
comments submitted before making a final decision.

Instead, the ministry inappropriately posted an
exception notice (#013-3221) on the Environmental
Registry to notify the public of the government’s
decision to file a regulation repealing the cap and
trade program. The notice stated that “the Minister
was of the opinion that the recent Ontario election
was a process of public participation that was
substantially equivalent to the process required under
the EBR and that ... the government made a clear
election platform commitment to end the cap and
trade program.”

A proposal that has already undergone a process of
public participation that is substantially equivalent to

1.4.2 Permits, licences and other
approvals

During the ECO’s 2017/2018 reporting year, five
ministries (MGCS, MECP, MMA, MNRF and MNDM)
were also prescribed for the purposes of giving notice
and consulting on certain proposed “instruments”

(e.g., permits, licences and other approvals) that are
issued by those ministries. Currently, select instruments
issued under 19 different acts are subject to the EBR.

The ECO strongly disagrees that

an election is a process of public
participation substantially equivalent
to the process required by the EBR.

the process required by the EBR can be excepted
from the EBR’s consultation requirements. The ECO
strongly disagrees that an election is a process of
public participation substantially equivalent to the
process required by the EBR. The public’s right

to know about and comment on environmentally
significant government proposals, and to know the
effects of their comments on final policy decisions,
is wholly separate from the democratic mandate the
public gives a party through an election.

This is the first time in the EBR’s history that a
ministry has used this rationale in deciding to post an
exception notice instead of a proposal notice, and it
should be the last. The public has much to contribute
to good environmental policy, and consultation via
the Environmental Registry has often resulted in
better decision making and better results for Ontario.

These ministries must give notice on the Environmental
Reqistry of any proposals and decisions related to
those instruments, such as the decision to issue or
revoke a prescribed permit.

This year, these ministries posted 1,437 proposal
notices and 1,738 decision notices for instruments on
the Environmental Registry (see Figure 4).
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Figure 4. Percentage of all instrument notices (proposals and
decisions) posted on the Environmental Registry by prescribed
ministry in the 2017/2018 reporting year.

1.4.3 Information notices

Sometimes the government proposes or makes a
decision that could affect the environment, but the
EBR does not require the responsible ministry to post
a proposal notice on the Environmental Registry. In
such a case, the ministry may choose to inform the
public by voluntarily posting an “information notice”
on the Registry. For example, the MNRF voluntarily
posts information notices to let the public know when
it proposes to issue certain types of permits under the
Endangered Species Act, 2007 that the EBR does not
require to be posted.

Ministries also use information notices to fulfill
requirements of other statutes to provide information to
the public. These are some of the most common types
of information notices posted on the Environmental
Registry. Examples include amendments to renewable
energy approvals (required under the Environmental
Protection Act) and approved source protection plans
(required under the Clean Water Act, 2006).

In the 2017/2018 reporting year, 6 ministries posted
133 information notices. The ECO assessed all
information notices in the reporting year and judged
them all as appropriate uses of the Environmental
Registry. For example, in August 2017, the MNRF

made good use of an information notice (#013-1070)
to notify the public that it had updated the Lakes and
Rivers Improvement Act Administrative Guide. The
ministry updated the Guide to reflect new legislation
and ministry name changes and to provide policy
clarification, but did not include any changes with
environmentally significant impacts or consequences.

1.4.4 Exception notices

In certain situations, the EBR relieves prescribed
ministries of their obligation to consult the public before
making an environmentally significant decision. In such
situations, ministries must instead post an “exception
notice” to inform the public of the decision and explain
why it did not first post a proposal notice and consult
the public.

Ministries can post an exception notice instead of

a proposal notice in two main circumstances. First,

a ministry may post an exception notice when the
ministry must make a decision quickly in order to deal
with an emergency, and the delay in waiting for public
comment would result in danger to public health or
safety, harm or serious risk to the environment, or injury
or damage to property. Second, a ministry can notify
the public about an environmentally significant proposal
using an exception notice when the proposal will be,

or has already been, considered in another public
participation process that is substantially equivalent to
the process required under the EBR.

In the 2017/2018 reporting year, the MECP and the
MNRF each posted one exception notice, and the
ECO judged them both to be appropriate uses of the
Environmental Registry.

However, as discussed in section 1.4.1 above, the
MECP posted an exception notice in July 2018 (outside
of the ECQO'’s 2017/2018 reporting year) for the repeal
of Ontario’s cap and trade program. The ECO believes
that the ministry’s use of an exception notice in that
case was inappropriate, and an example of egregious
non-compliance with the EBR that denied the public

its right to participate in an important environmentally
significant decision.
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1.4.5 No chance to comment: ministry
failures to post environmentally
significant proposals

The ECO has a statutory duty to report to the Ontario

legislature on how well ministries are fulfilling their

obligations under the EBR to notify and consult the
public on environmentally significant proposals using
the Environmental Registry. The ECO’s evaluation is
largely contained within our EBR report cards (see

Chapter 3), with the exception of determining if any

prescribed ministries failed to properly post proposal

notices for environmentally significant policies,
regulations or acts to the Environmental Registry.

When ministries fail to post environmentally significant

proposals on the Environmental Registry, the public

does not have a chance to comment on the proposal,
or to be informed of the effect of their comments.

This year, the ECO identified three instances in which
prescribed ministries failed to post environmentally
significant proposals on the Environmental Registry
(see Table 2) — a disappointment compared to last year,
when there were no such cases of non-compliance that
we found. The ECO reminds all prescribed ministries to
post every environmentally significant proposal on the
Environmental Registry for public consultation.

Table 2. Ministry non-compliance with the EBR by failing to
post proposal notices on the Environmental Registry between
April 1, 2017 and March 31, 2018.

Ministry of Agriculture, Food and Rural
Affairs (OMAFRA)

Northern Livestock Pilot Action Plan

Ministry of Energy, Northern Development
and Mines (ENDM)

Long Term Energy Plan

Ministry of Health and Long-term Care
(MOHLTC)

Guidelines for implementing Modernized Ontario
Public Health Standards regarding healthy
environments and safe water
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Guidelines for implementing Modernized
Ontario Public Health Standards regarding
healthy environments and safe water

The Ministry of Health and Long-Term Care publishes
the Ontario Public Health Standards (OPHS), which
contain goals, program outcomes and requirements for
“Healthy Environments” and “Safe Water” that must be
attained by boards of health. The Ministry of Health and
Long-Term Care produces protocols and guidelines
that provide direction to boards of health on meeting
the OPHS requirements. The Updated Recreational
Water Protocol (2018), Operational Approaches to
Recreational Water Guideline (2018), Small Drinking
Water Systems Risk Assessment Guideline (2018), and
Healthy Environments and Climate Change Guideline
(2018) all contain direction that the ECO believes has
environmental impacts. For example, the Operational
Approaches to Recreational Water Guideline has
changed the way public health units monitor and report
on E. coli in recreational waters to align with the national
guideline — a change that sparked some concern from
members of the public working to protect Great Lakes
water quality who would have liked to comment on the
proposed change.

The ECO considers all of these protocols and
guidelines to be environmentally significant. We
believe that the ministry should have posted a
proposal for these documents on the Environmental
Registry, so that members of the public who

were concerned about the changes could have
expressed their views to the ministry and been
assured that the ministry would consider their
comments before finalizing the documents.

The ECO met with MOHTLC staff to discuss the
ministry’s obligations under the EBR regarding the
protocols and guidelines. Although staff indicated that
the MOHLTC would post an information notice on
the Environmental Registry containing all the updated
protocols and guidelines when they were complete,
the updated protocols and guidelines are now
available on the ministry website but as of September
2018 no information notice has been posted.



1.4.6 An EBR success story: A new
Environmental Registry for Ontario

The Environmental Registry is one of the key
innovations of the Environmental Bill of Rights. Originally
launched as a bulletin board system, over the years

it evolved into a complex website that Ontarians use

to find out about and provide input into important
environmental decisions. A working, easy to use
registry is critical for people to be able to exercise their
EBR right to participate in the Ontario government’s
environmental decision making.

In recent years, it became clear that the existing
Environmental Registry platform, which has not been
updated since 2007, has reached the end of its

useful life. It is hard to read, difficult to search, and
incompatible with mobile devices — among many

other problems (see Part 1.2.1 of the ECO’s 2015
Environmental Protection Report). The ECO has
highlighted these deficiencies a number of times and
urged the Ministry of the Environment, Conservation and
Parks (MECP) to overhaul the Environmental Registry.
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Beginning in 2016, following requests by the ECO, a
new Environmental Registry for Ontario finally started to
become a reality. The MECP started out by holding an
“ideation session” that brought together ministry staff,
ECO staff and members of the public to brainstorm
ways the Environmental Registry could be improved.
Then, in April 2017, the MOECC began to collaborate
with the Ontario Digital Service. This team conducted
extensive user research, which resulted in more than 50
hours of discussions with ministry staff, environmental
law firms, advocacy groups, municipalities, business
owners, concerned citizens, and the Environmental
Commissioner.

Based on this research, the team produced prototypes
for a new registry and brought in users for testing.
These prototypes were refined and transformed into
the new Environmental Registry of Ontario, which was
publicly launched in beta in February 2018. The team
formally solicited feedback from users for the first four
months of the initial launch and continues to consult
with users as new features are developed.

Environmental Reglstry of Ontario (R

Welcome to the
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of Ontario

Recent proposals

Ervirsnmental Repistny!
Redevigning Onlarko's Jeive Cleam Maotor Yehicle Emisson

Tevning Progras
W Cloging date: ookt 28, 2018

Teell us wehast yous think abawr the new

Wl ympross f Baved on poae levdback

For nd onlly et for palicies, acts and regulationa wil

Amandrmins 1@ e Renewable Enengy Approvsis Regulation -_" ot this sbe. iminarnent notrs el il be poeted oo the
iOmEsn0 Regudatin JE90E) il gy
' Coing dane: November 5. 2018
fupal of thee Green Ereegy Act On this =i
Ite

U Clombng date: Octeber 21, 2078
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Wil &, Cap and Trade Canceflation Act. 2018 pONPITFNEnE deoninn-maling Rl might A the prvronment
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Source: ero.ontario.ca
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As of September 2018, the beta version of the
Environmental Registry only included recent notices
for policies, acts and regulations, but ministries could
also post new bulletins (known as information notices
on the old Registry) and exception notices. The
MECP anticipated that the new Registry would soon
include all types of notices, including new instrument
notices. Eventually, the full archive of notices on the
Environmental Registry will also be carried over to the
new site.

The mobile-friendly and highly accessible site includes a
number of the features that users have been requesting
for years, including vastly improved search capabilities.
Notably, the new Registry has a built in notification
function so that users can receive alerts when notices
containing selected keywords are posted, when

a proposal is updated or decided, and when their
comments are moderated. The MOECC and Ontario
Digital Service team also put an emphasis on making the
new registry easier for users to understand, and provided
extensive “plain language” training for ministry staff who
are responsible for putting information on the Registry.

For now, both the new Environmental Registry of Ontario
and the old Environmental Registry exist in parallel, to
ensure that Ontarians can always access the critical
information on the Registry while all of the needed
features are added to the new site. Once all the required
features are integrated and working well, the new
Environmental Registry will fully replace the old site.

The ECO commends the MECP
and the Ontario Digital Service for
their outstanding work on the new
Environmental Registry of Ontario.

The ECO commends the MECP and the Ontario
Digital Service for their outstanding work on the new
Environmental Registry of Ontario. By emphasizing
the importance of the user experience, while still
accommodating legal requirements and government
needs, this team developed a cutting edge platform

that will make it easier for the public to access
important environmental information and participate
in environmental decision making. The ECO looks
forward to watching the new Registry platform evolve
and eventually replace the old site. In the meantime,
we encourage you to explore the new site. It can be
accessed at ero.ontario.ca.

1.5 Appeals, lawsuits and
whistleblower protection

The EBR provides Ontarians with increased access to
courts and tribunals for the purposes of environmental
protection. It provides a special right for members of
the public to seek leave to appeal (i.e., permission

to challenge) certain ministry decisions regarding
instruments. For example, a member of the public
could use this EBR right to challenge a decision by the
Ministry of the Environment, Conservation and Parks
(MECP) to issue an approval for a waste disposal site in
their community.

Ontario residents may also take court action to prevent
harm to a public resource or to seek damages for
environmental harm caused by a public nuisance.
Finally, the EBR provides enhanced protection for
employees who suffer reprisals from their employers
for exercising their EBR rights or for complying with, or
seeking the enforcement of, environmental rules.

1.5.1 Appeals of instruments

Instruments that are subject to EBR consultation can be
appealed in several different ways. Many laws provide
individuals and companies with a right to appeal
government decisions that directly affect them, such
as a decision to deny, amend or revoke an instrument
that they applied for or that the government issued to
them. In some cases, laws also give third parties (e.g.,
members of the public) a direct right to appeal ministry
decisions about instruments — third parties can appeal
decisions on some Planning Act instruments? and can
appeal decisions on renewable energy approvals under
the Environmental Protection Act. Finally, the EBR
allows third parties to seek leave to appeal decisions
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on many types of instruments that are subject to EBR
consultation, including environmental compliance
approvals (ECAs) for air, sewage and waste, and
permits to take water.

Appeals of EBR-prescribed instruments are generally
heard by the Environmental Review Tribunal, with the
exception of Planning Act appeals, which are heard by
the Local Planning Appeal Tribunal (formerly the Ontario
Municipal Board).

When someone challenges an instrument that is subject
to EBR consultation in any of the ways described
above, the ECO notifies the public by posting an appeal
notice on the Environmental Registry. We post another
notice when the matter is concluded to inform the
public of the outcome.

During the 2017/2018 reporting year, the ECO posted
notices on the Environmental Registry for six new
appeals and one application for leave to appeal.
Instrument holders filed five of the appeals, while a third
party filed one appeal challenging the amendment of a
renewable energy approval. The third party application
for leave to appeal challenged an environmental
compliance approval for a waste facility; the
Environmental Review Tribunal denied that application.

Over the course of this reporting year, the
Environmental Review Tribunal and the Ontario
Municipal Board issued decisions on 18 appeals and
leave to appeal applications related to EBR-prescribed
instruments, including decisions on 13 appeals that
were filed in previous years. This year most appeals
were granted or granted in part, or were resolved
through a settlement agreement (see Figure 5).

2. On April 3, 2018, amendments to the Planning Act came into force that
eliminate the ability to appeal provincial decisions on official plans and
official plan updates, including conformity exercises. In addition to no
longer being appealable directly under the Planning Act, such decisions
are also no longer appealable by third parties under the EBR.

Settlement

Denied agreement

@

Withdrawn
4

Granted or
granted in part

©)

Figure 5. Outcome of appeals and leave to appeal
applications decided in the 2017/2018 reporting year.

1.5.2 Lawsuits and whistleblower
protection

The ECO is not aware of any new lawsuits brought
under the EBR for public nuisance or harm to a

public resource during the 2017/2018 reporting year.
Similarly, the ECO is not aware of any employer reprisal
(“whistleblower”) cases in this reporting year.

1.6 Keeping the EBR in sync

To be effective, the EBR needs to be kept up to date
with new laws, new ministries, and the shuffling of
government portfolios.

When ministries are “prescribed” under the EBR (i.e.,
made subject to the law by being listed in a regulation),
they must comply with the EBR’s public notice and
consultation requirements for environmentally significant
policies, acts and regulations. They must also develop a
Statement of Environmental Values and consider those
values when making any environmentally significant
decisions. Ministries can also be prescribed for
applications for review, and environmentally significant
acts administered by those ministries can be made
subject to applications for investigation.
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Making certain permits, licences, and other approvals and Forestry. However, to date little progress has been
subject to the EBR is important because it then requires made towards bringing these environmentally significant
ministries to comply with the EBR’s public notice ministries, agencies and acts under the EBR umbrella.
and consultation requirements for those instruments.

Generally, prescribed instruments are also subject to Ministries and agencies recommended by the ECO for

applications for review and investigation. In many cases, prescription under the Environmental Bill of Rights:
making instruments subject to EBR requirements also
gives members of the public the right to seek leave to * Metrolinx
appeal decisions about those instruments.
* Ministry of Finance
The ECO encourages the Ministry of the Environment,

* Ontario Heritage Trust
Conservation and Parks (MECP) (the ministry

responsible for administering the EBR and its Acts recommended by the ECO for prescription under
regulations) to work with other ministries to regularly the Environmental Bill of Rights:

update the EBR regulations (O. Reg. 73/94 and

0. Reg. 681/94) to ensure Ontario residents can * Drainage Act

continue to participate in all environmentally significant

government decisions. » Weed Control Act

* Building Code Act, 1992
1.6.1 ECO request to subject additional

ministries, agencies and laws to
EBR public participation rights « City of Toronto Act, 2006

* Municipal Act, 2001

This year, the ECO undertook a comprehensive review * Infrastructure for Jobs and Prosperity Act, 2015
of environmentally significant ministries, agencies and
acts that have yet to be prescribed under the EBR. We
compiled a priority list of these and sent it to the then  Energy Consumer Protection Act, 2010
Premier of Ontario, requesting that the government

bring these important laws and organizations under the * Ontario Energy Board Act, 1998 (currently only
EBR umbrella to enable the public to participate when partially prescribed)

environmentally significant changes are made to laws
and regulations. Below, you can see a list of ministries,
agencies and acts that the ECO recommended be * Forestry Act
made subject to the EBR. You can view our letter to the
Premier, including the complete list and the rationale for
our requests, on our website at eco.on.ca.

* Electricity Act, 1998

* Wilderness Areas Act

* Algonquin Forestry Authority Act
» Ontario Forest Tenure Modernization Act, 2011

We received a non-committal response to our request * Forest Fires Prevention Act
from the then Premier, and acknowledgements of

our request from some of the ministries who would

need to work with the Ministry of the Environment,

Conservation and Parks to prescribe themselves or acts

or agencies under their jurisdiction, namely the Ministry

of Finance, the Ministry of Transportation, the Ministry

of Infrastructure, and the Ministry of Natural Resources
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1.7 The ECO Recognition
Award: the Mushkegowuk
Climate Summits

Each year, we ask prescribed ministries to submit
exceptional programs and projects to be considered

for the ECO’s Recognition Award. This award is meant
to recognize and praise public servants from a ministry
prescribed under the EBR for their hard work in an
initiative that is innovative, goes above and beyond legal
mandates of the ministry, betters Ontario’s environment,
and meets the requirements and purposes of the EBR.
For a list of past recipients of the ECO’s Recognition
Award, see Table 3.

This award is meant to recognize and
praise public servants for their hard
work.

This year, the ECO received nominations for 13
projects and programs from four ministries. The ECO
congratulates all the ministry staff who implemented
these exceptional environmental projects.

After careful consideration, the ECO has decided to
give the 2018 ECO Recognition Award to staff from
the Ministry of the Environment, Conservation and
Parks (MECP), the Ministry of Natural Resources and
Forestry (MNRF) and the Ministry of Energy, Northern
Development and Mines (ENDM) for their role in
supporting the Mushkegowuk Climate Summits.

The concept for the Climate Summits was developed
by the Mushkegowuk Tribal Council, informed by the
vision of its member First Nations to understand and
protect the James and Hudson Bay Lowlands. The
ministries, along with Laurentian University, provided
funding, advice, guidance and the participation of
scientific experts at the summits. The multiple partners
involved in this year’s recipient project, as well as the
lead role of Mushkegowuk Council and communities,
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demonstrate the value of partnerships and the
importance of collaboration in working together to
further shared environmental goals in Ontario.

The Hudson Bay Lowlands cover about half of Ontario’s
Far North, and are a globally significant carbon store.
The peatlands in this region are currently helping to
cool the planet, but the carbon sink is increasingly
vulnerable as temperatures warm. Climate change is
already having impacts for people across Ontario, and
these impacts are even more pronounced for northern
Indigenous communities that rely on these ecosystems
for their food, medicine, livelihoods and cultural
practices. There is a growing need to better understand
the role of the Hudson Bay Lowlands in the global
climate system, as well as the impacts that climate
change is expected to have on the vast carbon stores
in this region.

The MECP, the MNRF and the ENDM are collaborating
with the Omushkego people and the Mushkegowuk
Council, to begin to fill knowledge gaps and

develop more robust climate change strategies.

The Mushkegowuk Council initiated this partnership

to address shared concerns about climate change
impacts and to promote the exchange of Traditional
Knowledge and western scientific information.

The Mushkegowuk Council

The Mushkegowuk Council is the representative
organization for seven First Nations in the
Western James Bay and Hudson Bay region:
Attawapiskat First Nation, Kashechewan First
Nation, Fort Albany First Nation, and Moose
Cree First Nation along the James Bay Coast;
and Taykwa Tagamou First Nation, Missanabie
Cree First Nation, and Chapleau Cree First
Nation farther South in the Boreal Shield. The
Mushkegowuk Council has also been working on
this project with Weenusk First Nation, located on
the Hudson Bay coast.
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This partnership has resulted in several capacity
building initiatives, and the Mushkegowuk Climate
Summits — a gathering of nationally and internationally
recognized scientists and researchers, Elders, youth,
traditional knowledge keepers and community land
use planners. The Climate Summits are the first of their
kind in Canada in that they are led by First Nations.
They offer a unique opportunity for public input and
help to ensure that the concerns of the First Nations
communities are actively considered.

The Council has taken initiative to build technical
capacity at both regional and community levels, and
the MECP has supported Mushkegowuk in hiring an
Environmental Steward in each of the eight participating
communities. These stewards are tasked with gathering
traditional knowledge in their respective communities,
sharing climate change information and monitoring
environmental changes. They have also worked

closely with the Living with Lakes Centre at Laurentian
University to learn additional technical and research
skills to apply within their stewardship roles. The
Environmental Stewards have presented their findings
at the most recent Climate Summit and are contributing
to ongoing carbon monitoring and research programs in
the Hudson Bay Lowlands.

The government’s partnership with the Mushkegowuk
Council and its contributions to the Mushkegowuk
Climate Summits is part of broader reconciliation efforts
to strengthen relationships with Indigenous people.

In addition to their obligation to provide information

and consultation opportunities on the Environmental
Registry for the public-at-large, these ministries are
exploring new strategies for meaningful engagement
with First Nations communities on environmental issues
that have a direct impact on their future.

One of the key outcomes of the Climate Summits is
that they help lift communication barriers and give
First Nations community members a voice to express
concerns and ideas that might not otherwise be
heard. The Climate Summits are one example of how
information can be exchanged in a way that will allow

for sustained engagement with the communities who
are most impacted. The ministries’ partnership with the
Mushkegowuk Council demonstrates a commitment

to shared decision making, and will ultimately lead to
further collaboration and more informed climate change
adaptation and mitigation strategies for northern
Ontario.

The Climate Summit was hosted by the Mushkegowuk council in
Timmins, Ontario in December 2016 and January 2018.

Photo credit: Vern Cheechoo, Mushkegowuk Council, 2016.
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Table 3. Past Recipients of the ECO’s Recognition Award: OMAFRA, MECP, MMAH, MNRF, MTCS and MTO.

Year Program or Project

2017 Pollinator Health Strategy and Action Plan (OMAFRA, MECP, MNRF)

2016 Mid-Canada Radar Site Clean-Up in Polar Bear Provincial Park (MNRF)

2015 No submission found to be acceptable

2014 Water Chestnut Management in Voyageur Provincial Park (MNRF)

2013 Wasaga Beach Provincial Park Piping Plover Program (MNRF)

2012 Algonqguin Provincial Park’s Waste Management System (MNRF)

2011 Bioretention Cells and Rubber Modified Asphalt at the QEW Ontario Street
Carpool Lot, Beamsville (MTO)

2010 Green Power for the Summer Beaver Airport (MTO)

2009 Project Green (MECP)

2008 Zero Waste Events at the Metro Toronto Convention Centre (MTCS)

2007 No submission found to be acceptable

2006 Southern Ontario Land Resource Information System (MNRF)

2005 Conservation of Alfred Bog (MNRF, MECP, MMAH)

2004 Environmental Monitoring (MECP)

2003 Ontario’s Living Legacy (MNRF)

2002 Oak Ridges Moraine Strategy (MMAH)

2001 Eastern Massasauga Rattlesnake Project for Highway 69 Reconstruction
(MTO)

2000 Septic System Program (MMAH)
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2.1 Overview

Two of the unique features of the EBR are that it
empowers the public to formally ask the government to
consider changing existing environmental policies, acts
or regulations, or to develop new ones (“application

for review”), and to formally ask the government to
investigate possible contraventions of environmental
laws (“application for investigation”).

EBR applications are powerful tools; applications for
review are a way for the public to influence government
decision making, while applications for investigation can
help ensure that the government upholds environmental
laws. Strong EBR applications can result — and have
resulted — in improved environmental protection.

Below, we explain how EBR applications for review and
investigation work, and we report on both the public’s
use of EBR applications and prescribed ministries’
handling of those applications, in accordance with

the requirements of the EBR, in 2017/2018. We

also provide a brief summary and evaluation of each
application that ministries concluded in our reporting
year (for the ECQO’s assessment of individual ministries’
overall handling of EBR applications, as well as other
categories of EBR compliance, see the EBR Report
Cards for 2018 in Chapter 3).

2.2 Applications for review

The Environmental Bill of Rights (EBR) gives Ontario
residents the right to ask certain ministries to review
an existing policy, act, regulation or instrument (e.g.,
permit or approval) in order to protect the environment.
Ontarians can also request a review when there is an
absence of rules or direction. For example, the public
could ask a ministry to consider whether it should
create a new policy for tackling an environmental issue
that is currently not addressed by government.

Over the years, applications for review have covered

a wide variety of environmental topics, ranging from
requests to review the operating permit of an individual
company to requests to change entire laws that affect
the whole province.

Members of the public are always welcome to contact
the office of the Environmental Commissioner of Ontario
(ECO) for information and assistance about preparing
and submitting an application for review.

The ECO thanks all of the concerned Ontarians
who cared enough to take the time to prepare
and file these applications for review, and for
demonstrating that environmental protection
cannot be left to government alone.

2.2.1 The application for review process

The ministry’s role as the policy-maker: to
undertake or deny the requested review

Members of the public submit an application for review
to the ECO. The ECO then sends the application

on to the ministry that is responsible for the issue.

The ministry considers the application to determine

if it’s in the public interest to undertake it. The EBR
gives ministries the discretion to choose whether

or not to undertake the review. However, the EBR
provides guidance to ensure such decisions are made
consistently and fairly. The ministry must weigh a
number of factors in deciding to do the review or not,
including:

the potential for environmental harm if the ministry
doesn’t do the review

if government already looks at the issue periodically

any relevant social, economic, scientific or other
evidence

the staffing and time required to do the review, and

how recently the ministry decided or reviewed the
matter in question, and how much the ministry
consulted the public when it did so.

The EBR directs the ministry to deny a request for a
review if it made or revised that particular policy, act,
regulation or instrument in the last five years using
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the Environmental Registry to consult the public.

The exception to this “five-year rule” is if there is new
evidence that wasn’t originally considered, as well as
evidence that significant environmental harm will occur
if the review is not done.

A ministry’s decision whether to undertake or deny a
requested review can depend on the strength of the
application. Applicants need to make a compelling
case, supported by sound facts and arguments, for the
government to take on the issue. The applicants should
demonstrate that there is an environmental problem
that needs to be fixed (e.g., there’s a gap in the current
rules governing an activity causing environmental harm)
and that the environmental problem is serious enough
to require action. Governments cannot do all things,
and applications for review are essentially asking a
ministry to take on a new priority, amidst many other
existing government priorities.

Governments cannot do all things,
and applications for review are
essentially asking a ministry to take
on a new priority.

The ECO’s role as the watchdog: to assess
the ministry’s response

It is the ECO’s job to encourage ministries to follow the
EBR’s process and to evaluate how ministries respond to
applications for review. We serve as a watchdog on this
process. We do not conduct the actual review ourselves.
Indeed, the ECO does not have the power to change
provincial policies or laws: that is the job of the minister
and ministry staff, who do have authority to create and
change government policies. We also don’t get to tell the
ministries which reviews to do; that is their decision.

The ECO does, however, evaluate how ministries
respond. We look at every application that is concluded
in our reporting year — where the ministry either denied
or completed the review during the previous April 1 to
March 31 — and assess the ministry’s response in two
different ways.
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First, we assess the ministry’s compliance with the
EBR; we evaluate if the ministry met all of the legal EBR
timelines and if the ministry’s decision to accept or deny
the application was justifiable based on the criteria set out
in the EBR (listed above). In this evaluation, concluding
that a ministry’s decision was “justifiable” does not
necessarily mean we agree with how the ministry chose
to handle the matter or that we would have come to
the same conclusion had we been the decision-maker;
rather, it means the ministry used its discretion in an
acceptable manner in accordance with the law.

Concluding that a ministry’s decision
was “justifiable” does not necessarily
mean we agree.

Second, we also look, more generally, at how effectively
(or not) the ministry is addressing the environmental
issues raised in the application. For example, in a

case where a ministry denies a request to review a
specific policy on the basis that it legitimately recently
reviewed that policy, the ECO must conclude that the
ministry’s decision was justifiable in accordance with
the EBR. Nonetheless, the ECO may also agree that
the applicants raised very important environmental
concerns that the ministry should ideally address in
some manner to better protect the environment. In
addition to assessing each individual ministry response,
we also look for patterns of issues over time and in
ministry responses. Sometimes seemingly small issues
raised by different people across Ontario can point to a
larger problem that the government should tackle.

2.2.2 Report on applications for
review in 2017/2018

In the ECQO’s 2017/2018 reporting year (April 1, 2017
— March 31, 2018), 11 ministries were prescribed for
purposes of receiving EBR applications for review:

» Ministry of Agriculture, Food and Rural Affairs
(OMAFRA),

* Ministry of Education (EDU),
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* Ministry of Energy (ENG) (now part of the combined
Ministry of Energy, Northern Development and Mines,
or ENDM),

* Ministry of the Environment and Climate Change
(MOECC) (now called the Ministry of the Environment,
Conservation and Parks, or MECP),

* Ministry of Government and Consumer Services
(MGCS),

* Ministry of Health and Long-Term Care (MOHLTC),

* Ministry of Housing (MOH) (now part of the combined
Ministry of Municipal Affairs and Housing, or MMAH),

* Ministry of Municipal Affairs (MMA) (now part of the
combined Ministry of Municipal Affairs and Housing, or
MMAH),

* Ministry of Natural Resources and Forestry (MNRF),

* Ministry of Northern Development and Mines (MNDM)
(now part of the combined Ministry of Energy,
Northern Development and Mines, or ENDM), and

* Ministry of Transportation (MTO).
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Specific laws (“acts”) must be prescribed under

Ontario Regulation 73/94 in order for those acts and
the regulations made under them to be subject to
applications for review. Similarly, instruments (such as
permits and licences) must be prescribed under Ontario
Regulation 681/94 to be subject to applications for
review.

In the 2017/2018 reporting year, members of the
public submitted 27 applications for review — the most
applications for review submitted in the last ten years
(see Figure 1). At the end of the ECO’s reporting year,
prescribed ministries had agreed to undertake six of
those applications, while preliminary decisions on six
were still pending. This year continues a promising
trend of prescribed ministries agreeing to undertake
more reviews; in the last five years, ministries have
undertaken 37% of submitted applications for review
— compared with just 15% in the preceding five-year
period. This reflects part of a broader trend of improved
government attention to the EBR since 2015 (for more
information, see Chapter 3).
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Figure 1. Status of applications for review submitted by reporting year.

Prescribed ministries concluded 18 applications for
review in 2017/2018, including 3 applications that were
submitted in previous years. We provide a summary

36

and evaluation of concluded reviews in section 2.2.3.
For a list of applications that were ongoing at the end of
our reporting year, and their status, see Table 1.
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Table 1. Applications for review ongoing at the end of 2017/2018 (status as of March 31, 2018).

Reporting Year Ministry Decision

Submitted

Review of the EBR (R2009016, R2010009, R2012003) 2009/2010 MECP Undertaken
Waste disposal site approval (R2013002) 2013/2014 MECP Undertaken
Soil management in agricultural operations (R2014002) 2014/2015 OMAFRA Undertaken
Lake Simcoe Protection Plan (R2016004) 2016/2017 MECP Undertaken
Water management to improve climate resiliency (R2016005) 2016/2017 MECP Undertaken
Municipal class environmental assessment process (R2016008) 2016/2017 MECP Undertaken
Waste disposal site environmental compliance approval (R2016010) 2016/2017 MECP Undertaken
Monitoring pesticide use from golf courses (R2017004) 2017/2018 MECP Undertaken
Shorter deadlines for annual pesticide reports from golf 2017/2018 MECP Undertaken
courses (R2017005)

Muskrat Lake Water Quality (R2017008, R2017009) 2017/2018 MECP Undertaken
Waste disposal site approval (R2017015) 2017/2018 MECP Undertaken
Aggregate approval (R2017019) 2017/2018 MNRF Undertaken
Waste disposal site approval (R2017021) 2017/2018 MECP Undertaken
Aggregate approval (R2017023) 2017/2018 MNRF Pending
Septic systems (R2017025) 2017/2018 MMAH Pending
Septic systems (R2017026) 2017/2018 MECP Pending
Renewable energy approval (R2017028) 2017/2018 MECP Pending
Habitat offsets for species at risk (R2017029) 2017/2018 MNRF Pending
Habitat offsets for species at risk (R2017030) 2017/2018 MMAH Pending
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In addition to the applications for review identified
above, this year the ECO received two applications for
review related to the work of ministries that were not
subject to EBR applications at the time of the requests.
The first of these applications related to Ontario’s school
curriculum and sustainable food systems (Ministry of
Education), and the second related to the disclosure of
climate-related financial risks (Ministry of Finance). Both
of these non-prescribed applications were denied.

2.2.3 Summary and evaluation of
applications for review concluded in
2017/2018

Below we provide a summary of all applications for
review that were concluded during our 2017/2018
reporting year (see Table 2), as well as the ECO’s
evaluation of each concluded application. We also post
on our website all of the decisions by ministries on
applications, so that the public can read in detail how
the government dealt with an issue. We post these
decisions each year when we release this report.

Ministry Accepted/ ECO’s Review
Denied
Air pollution hotspots (R2008014) MECP Izl Ministry took 8 years to complete review, but has now
taken action to partially address the environmental issue
raised by the applicants.
Environmental penalties for spills MECP Izl ‘ Ministry handled application well and has agreed in
from provincially regulated oil principle to the requested action by the applicants.
pipelines (R2015004)
Disallowing the dumping of excess MECP |zl Ministry did not resolve specific concern raised by
soil in an environmentally sensitive applicants, but is working on addressing this
area (R2016009) environmental issue more broadly.
Pesticide use on golf courses MECP ‘ Ministry’s denial was not justifiable based on criteria in
(R2017002, R2017003) EBR, and environmental issue remains unaddressed.
Herbicide use in commercial forestry MNRF ‘ Both ministries’ denial was not justifiable based on
(R2017006, R2017007) criteria in EBR, and environmental issue remains
unaddressed.
MECP
Muskrat Lake’s water quality MNRF ‘ Ministry’s denial was justifiable as a more appropriate
(R2017009) ministry (MECP) is doing the review.
Protecting woodlands from OMAFRA ‘ Both ministries’ denial was not justifiable based on
agricultural practices (R2017010, criteria in EBR, and environmental issue remains
R2017011) unaddressed.
MMAH
Placing a moratorium on MNRF ‘ Ministry’s denial was justifiable based on criteria in EBR,
compressed air energy storage and issue is now addressed.
(R2017012)
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Ministry Accepted/ ECO’s Review
Denied
Managing plastic pollution MECP Ministry’s denial was justifiable based on criteria in EBR,
(R2017013) but environmental issue remains unaddressed.
Sewage works approval for Bala MECP ‘ Ministry’s denial was justifiable based on criteria in EBR,
Falls hydro facility (R2017014, but ministry handled this process poorly.
R2017018)
Ending the spring bear hunt MNRF ‘ Ministry’s denial was justifiable based on criteria in EBR,
(R2017016) but environmental issue remains unaddressed.
Request for a Minister’s Zoning MMAH ‘ Ministry’s denial was justifiable based on criteria in EBR,
Order to rezone quarry lands but environmental issue remains unaddressed.
(R2017020, R2017024)
Revising the appeal provisions in the MMAH . Ministry’s denial was justifiable based on criteria in EBR,
Planning Act (R2017022) and other ministry (MNRF) agreed to review site-specific
concerns.

Note: This year we also received two applications for review that were sent to non-prescribed ministries (ministries that are not subjected to the EBR
requirements). What the ministries do with these reviews is voluntary. As such, the ECO does not assess their compliance with the EBR, but we do report on

them in the summaries below.

Air Pollution Hotspots (R2008014)

What the public asked for

In early 2009, members of the public submitted an
application asking the Ministry of the Environment,
Conservation and Parks (MECP) to review the need
for a new regulatory framework to address gaps in
Ontario’s air pollution laws related to cumulative effects
of pollution, particularly air pollution “hot spots.”

The applicants believe that air pollution hot spots

in Ontario threaten the physical and psychological
health of people living in those areas, and compromise
their right to live in a healthful environment. The
applicants pointed to the environmental health crisis

in Aamijiwnaang First Nation, near Sarnia, as evidence
of significant deficiencies in Ontario’s air pollution
regulatory framework.

Air pollution “hotspots” in Ontario include cities like Sarnia
(pictured), Hamilton and Windsor.

Photo Credit: P199, (CC BY-SA 3.0).
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What the government did: review
undertaken

In May 2009, the MECP agreed to undertake the
requested review. In November 2017 — over eight years
after agreeing to undertake this review — the MECP
delivered its decision. The ministry reported that since
the application was submitted, it had been “actively
working on initiatives and actions related to cumulative
effects that are aimed at improving air quality in the
province, including in the Sarnia area.” The ministry
enumerated a long list of initiatives related to air quality,
including:

* delineating air zones and starting to develop an air
zone management framework to manage regional
air quality across Ontario’s air zones and achieve
the Canadian Ambient Air Quality Standards levels
established for ozone, fine particulate matter, sulphur
dioxide and nitrogen oxides

* establishing technical and site-specific standards for
benzene under O. Reg. 419/05 (Air Pollution — Local
Air Quality), and

 developing a Local Integrated Air Strategy and
implementing a Sarnia-specific action plan targeting
contaminants of concern.

The ministry also collaborated with an external

working group on O. Reg. 419/05 on the proposal

for cumulative effects. The ministry first developed
multi-source air dispersion models that included both
industrial and non-industrial sources. This information
was reviewed and compared against available
monitoring data. According to the ministry, this
modelling enabled the ministry to determine the relative
contribution of industrial and non-industrial sources for
selected contaminants.

Most significantly, the ministry’s work on multi-source
modelling enabled it to develop a new policy for
considering cumulative effects in air approvals.

The ministry asserts that the new cumulative effects
policy addresses many of the issues raised in the
application for review. However, under the new

policy, industry in the Sarnia/Corunna area (near the
Aamjiwnaang First Nation) will not be required to
implement any enhanced pollution controls. Based on
the ministry’s multi-source modelling, Sarnia/Corunna
only has areas identified as “Action Level 1,” so only
periodic evaluation by the ministry is required to
determine if the need for action has changed.

Promisingly, though, the ministry described the new
policy as “a first-step and targeted policy to test the
effectiveness of this new approach in Ontario.” The
ministry committed to reviewing the policy within two
years, including, among other things, further analysis
of air quality data and other data sources to identify
other contaminants and geographic areas that could be
included in an expanded policy.
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Cumulative Effects Assessment in Air The policy only applies to new or expanding facilities
Approvals in some areas of Hamilton/Burlington and some
areas of Sarnia/Corunna, where levels of benzene
and benzo[a]pyrene in the air exceed Ontario’s
Ambient Air Quality Criteria (AAQCs), and where
there are multiple sources of those contaminants.
The policy applies to both benzene and benzo[a]
pyrene in Hamilton/Burlington, and to benzene alone
in Sarnia/Corunna.

The MECP posted its proposal for a new cumulative
effects assessment framework on the Environmental
Registry in November 2017 for a 90-day public
consultation period (Environmental Registry #013-
1680). The ministry received 51 comments on the
proposal.

Under the new policy, even if a facility meets the
provincial air standard set out in O. Reg. 419/05,

it may need to use enhanced pollution controls
depending on the cumulative concentration in the air
of multiple sources of benzene or benzo[a]pyrene, and
the associated incremental cancer risk (determined

in accordance with carcinogen-based AAQCS); see
Table 3.

The new policy, Cumulative Effects Assessment
(CEA) in Air Approvals, which was finalized in April
2018 and took effect on October 1, 2018, sets out a
framework for determining when additional pollution
controls or other action may be required to address
cumulative concentrations of contaminants in air.

Table 3. Management actions associated with action levels for carcinogens.

Source: MECP, Cumulative Effects Assessment (CEA) in Air Approvals, published April 2018, Table 2-1.

Action Level of CEA Contaminants Management actions

(Cumulative concentration/risk in air of
multiple sources)

Less than 1 in a million lifetime incremental Does not trigger further action
combined cancer risk

ACTION LEVEL 1 No further action for industry

1 to 10 in a million lifetime incremental Triggers periodic evaluation (by ministry) to determine if the Action Level
combined cancer risk changes

ACTION LEVEL 2 ECA Applications for new or expanding facilities:

Greater than 10 to 100 in a million lifetime 1. may be required to include a technology benchmarking report with some
incremental combined cancer risk exceptions

2. may be required to include best available pollution control methods

ACTION LEVEL 3 ECA Applications for new or expanding facilities may be required to:
Greater than 100 in a million lifetime 1. include a technology benchmarking report with some exceptions
incremental combined cancer risk 2. include pollution control methods to achieve the lowest possible emission

rates as compared to an existing pollution source of the same kind globally
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What the ECO thinks:

The ECO is pleased that the ministry undertook this
review on this very important environmental issue.
However, as we have reported numerous times,

the ministry’s delay in completing its review was
unreasonable and showed disrespect to those affected.

The ministry’s delay in completing its
review was unreasonable and showed
disrespect to those affected.

Despite the lengthy delay, we are pleased that the
MECP is finally taking steps to regulate air emissions in
heavily burdened airsheds based on cumulative effects.
But these steps are modest, and we are concerned
that, based on current modelling, nothing will actually
change in Sarnia or Aamjiwnaang First Nation under the
ministry’s new cumulative effects assessment policy.
The ECO has long expressed concern about the health
impacts of heavy industry on Aamjiwnaang First Nation,
which suffers some of the worst air pollution in the
country.

Nevertheless, it is encouraging that there is potential
to expand the new policy to additional contaminants
and geographic areas. Some of the MECP’s other
programs and initiatives, such as technical and site-
specific standards for benzene, updated sulphur
dioxide (SO,) air standards, a sulphur action plan to
reduce sulphur emissions from petroleum refineries,
and better access to real-time and historical air quality
data in the area, should also lead to improvements in
air quality, including in Sarnia, which is the applicants’
ultimate goal.

For more on this topic, see “Air Pollution in
Aamjiwnaang” in the ECO’s 2017 Environmental
Protection Report (pages 121-142).

Environmental Penalties for Spills
from Provincially Regulated Oil Pipelines
(R2015004)

What the public asked for

Members of the public asked the Ministry of the
Environment, Conservation and Parks (MECP) to review
and improve existing laws to protect Ontarians and the
environment from the adverse effects of hydrocarbon
spills from provincially regulated pipelines. The applicants
specifically requested that the ministry amend the
regulations made under the Environmental Protection
Act and the Ontario Water Resources Act to make il
spills from provincially regulated pipelines subject to
environmental penalties, and to require spill prevention
and contingency plans for pipelines. Environmental
penalties are financial penalties imposed for certain
environmental violations on an absolute liability basis,
complementary to any other enforcement measures.

What the government did: review
undertaken

The MECP agreed to undertake the review in conjunction
with its five-year review of the environmental penalties
program. The MECP acknowledged that the use of
environmental penalties has been successful in bringing
companies into compliance quickly. In its report on the
five-year review of the environmental penalties program,
released in December 2017, the ministry recommended
that “the ministry consider broadening the application of
the environmental penalty regime to include provincially
regulated oil transmission pipeline spills.” The ministry
noted that it will work with stakeholders in considering
how to implement this recommendation.

What the ECO thinks: @

The ECO believes that this review was warranted, and
that the ministry handled the application well so far.
Although the ministry has not yet taken any action to
include spills from provincially regulated pipelines in the
environmental penalties regime, these EBR applicants
have successfully prompted the ministry to explore the
issue, including consulting stakeholders. The MECP has
agreed in principle with the requested action.
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The ECO notes, however, that only a small subset of spills
from pipelines in Ontario are considered to be “spills from
provincially regulated pipelines” that may be subject to
environmental penalties. First, only those ail pipelines that
fall entirely within the provincial borders are provincially
regulated; trans-boundary pipelines are federally regulated
and generally outside provincial jurisdiction. Second, only
those pipelines that meet the specifications of the Oil and
Gas Pipeline Systems regulation (O. Reg. 210/01) made
under the Technical Standards and Safety Act, 2000 are
provincially regulated. Third, the MECP does not consider
oil pipeline spills that are totally contained on-site to be
provincially regulated spills; the Technical Standards and
Safety Authority, which inspects and licences pipelines,
takes lead responsibility for responding to on-site spills.

While the applicants suggested that oil spills from
provincially regulated pipelines were relatively common
(they claimed there were about 174 in Ontario from
2007 and 2014), the ministry’s response to the
application suggests otherwise. According to the
ministry’s analysis, there was only one reported spill
between 2010 and 2016 that was actually from a
provincially regulated oil transmission pipeline.

Other ministry action on pipelines

In April 2018, the MECP posted a decision on the
Environmental Registry regarding a change to the
Clean Water Act’s General Regulation (287/07)
which added “the establishment and operation of a
liquid hydrocarbon pipeline” as a prescribed drinking
water threat. This means that, in addition to existing
watershed-based source protection plans in Ontario
that already address pipelines, all updated source
protection plans will be required to address pipelines
where they pose a significant risk to sources of
drinking water. This extra regulatory measure will
help to ensure that spills prevention and contingency
plans are in place and that other precautionary
measures are considered and employed.

For more information about source protection in
Ontario, including drinking water threats from fuel,
see Volume 2, Chapter 1 of this report.
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Disallowing the Dumping of Excess
Soil in an Environmentally Sensitive
Area (R2016009)

What the public asked for

Members of the public submitted an application asking
the Ministry of the Environment, Conservation and
Parks (MECP) to review an environmental compliance
approval for a facility that treats and transports excess
soil. Previously, the approval included language that
expressly prohibited the facility from depositing the
excess soil in environmentally sensitive areas; these
are areas of natural or ecological significance that

are zoned in municipal official plans. The MECP later
amended the approval to provide an exception to

this prohibition by allowing the facility to deposit soil
at sites that have a “fill permit,” even if that site is an
environmentally sensitive area. This had the effect of
largely nullifying the original prohibition.

The applicants were concerned about the risk of
contamination from soil being dumped at a particular
environmentally sensitive area on the Oak Ridges
Moraine. They provided evidence of contamination

at other sites that had received soil from the same
processing facility. The applicants also asserted that
the revised approval sets a precedent that creates
unnecessary risks for other sensitive ecosystems in the
province. They further argued that the amendment to
the approval was an environmentally significant decision
and, therefore, the ministry should have posted it on the
Environmental Registry for public consultation. Because
the decision was not posted on the Environmental
Registry, members of the public were not properly
consulted and were unable to exercise their right to
appeal this decision.
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The dirt on excess soil

Every year, development and infrastructure
projects in southern Ontario create huge quantities
of excess soil. In 2012, it was estimated that
enough excess soil was dug up from project sites
to fill the Rogers Centre between ten and sixteen
times. Excess soil is often contaminated with
metals, road salt or chemicals, and may also be
contaminated with seeds from weeds or invasive
species. These contaminants can persist even
after the soil is treated in facilities that specialize

in soil remediation. The soil is typically trucked off-
site for disposal elsewhere, usually to rural land.
Dumping excess soil can negatively impact local
vegetation and hydrology at the receiving site, and
also risks contaminating clean soil and nearby
water bodies. This is especially so if the receiving
site is environmentally significant or sensitive.

Dumping excess soil can negatively
impact local vegetation and
hydrology at the receiving site, and
also risks contaminating clean soil
and nearby water bodies.

“Excess soil” refers to soil that has been excavated for
infrastructure projects and disposed of off-site. This soil can
contain heavy metals and other contaminants.

Photo Credit: Anthony Neff, (CC BY-ND 2.0).

What the government did: review
undertaken

The MECP undertook the review, but ultimately
concluded that the conditions in the environmental
compliance approval were sufficiently protective of

the environment and human health and, therefore, the
approval did not need to be revised. The ministry stated
that the amendment had been made to recognize the
fact that municipalities and conservation authorities
have the legal authority to issue fill permits that allow
receiving sites to accept processed soils (even sites
that are environmentally sensitive areas). The ministry’s
rationale for not posting the amendment on the
Environmental Registry was that it did not impact the
company’s operations.

What the ECO thinks:

The ECO believes that this review was warranted.
While the ECO is pleased that the ministry undertook
the review, the outcome of the review did not ultimately
resolve the applicants’ concerns about the dumping

of excess soil on an environmentally sensitive property.
The ministry did, however, attempt to provide some
level of assurance to the applicants that the ministry is
working on improving the rules surrounding excess soil
management across the province.

A central challenge in dealing with this issue is the
complex regulatory framework and jurisdictional
overlap in soil management. While the MECP regulates
some aspects of soil management, including regulating
contaminated soil that meets the definition of “waste,”
the province delegates certain powers to municipalities,
such as giving them authority to regulate receiving fill
that is not “waste.” Under this legal framework, the
MECP should not override the municipal power to
regulate fill unless the soil has caused, or is likely to
cause, an adverse effect. Over the last few years the
MECP has been working on improving the regulatory
framework to create clearer, more consistent and
comprehensive rules for excess soil (see Environmental
Registry #013-0299). In this case, however, the

MECP confused matters by first establishing, and
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then reversing, a blanket prohibition on depositing fill
within environmentally sensitive areas; the ministry
has delegated this decision-making authority to
municipalities to regulate through their fill by-laws and
fill permits.

In April 2018, the ministry began public consultation on
its regulatory changes for the management of excess
soil, including the specific rules around environmentally
sensitive areas (see Environmental Registry #013-2774).
As the MECP continues to develop elements of its
regulatory framework for excess soil, the ECO urges
the ministry to provide better direction for municipalities,
including technical guidance that would protect
environmentally sensitive areas from the impacts of

fill, as well as ensuring the municipalities have the
resources needed to properly enforce these rules.
Currently, many rural municipalities are not adequately
regulating fill, often because they don’t have the
capacity. In many parts of Ontario this problem is out of
control.

It is good public policy to avoid putting fill — clean or
compromised — in environmentally sensitive areas.
Failing that, the province and municipalities should
ensure high standards to avoid any negative impacts of
fill on the natural features or their ecological functions
within environmentally sensitive areas.

For more information on this topic, see the ECO’s “EBR
Application Prompts New Proposed Rules for Excess
Soil Management” in our 2015/2016 Environmental
Protection Report (pages 61-68).

Pesticide Use on Golf Courses
(R2017002, R2017003)

What the public asked for

Two Ontarians submitted four related applications
asking the Ministry of the Environment, Conservation
and Parks (MECP) to review various aspects of
cosmetic pesticide management on golf courses.
The applicants requested that the ministry review the
need for:
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* a new regulation under the Pesticides Act to prohibit
golf courses from using Class 9 pesticides that have
no associated Provincial Water Quality Objective
(PWQO)

* a new regulation under the Pesticides Act to prohibit
golf courses from using Class 9 pesticides that cannot
be tested to detect PWQO concentrations

* requirements for routine monitoring of Class 9
pesticides in runoff flowing from golf courses into
lakes and rivers, and

* shorter reporting deadlines for golf courses to file
reports about pesticide use.

The PWQOs set out the level of various organic

and inorganic compounds in water that the MECP
considers to be sufficiently protective of all forms of
aquatic life. PWQOs provide guidance to the ministry
in making water quality management decisions, such
as determining acceptable levels of contaminants

in wastewater discharge. Class 9 pesticides are the
pesticides that are prohibited for cosmetic use.

In support of their applications, the applicants provided
the Material Safety Data Sheets for four Class 9
pesticides, which indicate that these pesticides

have a significant negative effect on aquatic life. The
applicants also provided data specific to pesticide use
at golf courses in the Collingwood-Blue Mountain area,
including seven years of data on the amount and type
of Class 9 pesticides used, and a chart of the top ten
most-used Class 9 pesticides and whether they have
an associated PWQO. The applicants alleged that
there are no certified laboratories to test for two of the
top ten most-used Class 9 pesticides. The applicants
also noted that a federal investigation into potential
contraventions of the Fisheries Act at area golf courses
is ongoing.

Environmental Commissioner of Ontario 2018 Environmental Protection Report 45



Federal and provincial roles in
regulating pesticides

Pesticides are regulated by both the federal
and provincial governments. The federal Pest
Management Regulatory Agency has the
primary role of assessing the human health and
environmental impacts of each pesticide, and
registering pesticides under the Pest Control
Products Act. The federal government also
classifies all federally registered pesticides
based on scientific criteria such as toxicity and
environmental impacts. The MECP regulates
the sale, use, storage, transportation and
disposal of federally registered pesticides
under the Pesticides Act and its regulation.
The ministry has banned Class 9 pesticides for
cosmetic use, except on golf courses and in
other specified circumstances.

What the government did: two
reviews denied

The ministry denied the two applications that requested
a new regulation to prohibit golf courses from using
certain Class 9 pesticides. The MECP asserted that
neither the inability to test pesticides down to a PWQO
nor the lack of a published PWQO were sufficient
reasons to warrant a review. The ministry also indicated
that if Class 9 pesticides become a priority, there is a
process through the Canadian Council of Ministers of
the Environment to develop a Canadian Water Quality
Guideline. The ministry stated that it has no evidence
that the current federal and provincial pesticide
management systems do not provide sufficient
protection to the environment from potential impacts
from golf courses.

The ministry also noted that members of the public

had an opportunity to participate in the amendments to
the Pesticides Act and its regulation during consultation
on the cosmetic pesticides ban in 2008, and all
pesticide classification decisions are posted on the
Environmental Registry.

The MECP did agree to review the need for: more
routine monitoring of runoff from golf courses; and
shorter reporting deadlines for golf courses to report on
pesticide use. The ECO will report on these two related
applications when they are concluded.

What the ECO thinks: @

The ECO believes that the MECP’s decision to deny the
two applications was not justified based on the criteria
set out in the EBR. The applicants raised reasonable
concerns about the environmental impacts of pesticide
use on golf courses. The ministry’s decision in 2008

to ban certain pesticides from cosmetic use was a
precautionary measure to protect Ontario families —
particularly children — and the environment from the
unnecessary risks of pesticides. It has now been a
decade since the ministry banned the use of Class

9 pesticides for cosmetic uses, and the ECO is not
persuaded by the ministry’s rationale that the public
interest does not warrant consideration of an expansion
of the ban, on a precautionary basis, to also protect
aquatic life from use of those pesticides on golf courses.

It is encouraging, however, that the MECP decided

to undertake the other two applications regarding
routine monitoring and reporting deadlines for pesticide
application on golf courses. The latter two reviews may
provide information about pesticide use and runoff
from golf courses that should enable the ministry

to determine if further action, as suggested by the
applicants, is needed. The ECO hopes that the review
of these applications will result in increased awareness
about the environmental impacts of cosmetic
pesticides, and where appropriate, improvements to
existing regulations.

46 BACK TO BASICS | Respecting the Public’s Voice on the Environment



The applicants raised reasonable
concerns about the environmental
impacts of pesticide use on golf
courses.

For more information on this topic, see the ECO’s

“The Pesticide Ban” in our 2008/2009 Environmental
Protection Report (pages 68-73). The ECO will report
on the other two related applications when the ministry
completes those reviews.

Herbicide Use in Commercial Forestry
(R2017006, R2017007)

What the public asked for

In May 2017, two members of the public submitted an
application requesting a review of the aerial spraying
of a herbicide containing glyphosate as part of forestry
operations in Ontario. The applicants asserted that
small animals die after eating vegetation contaminated
with glyphosate, and expressed concern about

the potential broader effects on Ontario’s wildlife
resulting from disruptions to the food chain. The
applicants noted that Quebec does not allow the use
of glyphosate in forestry, and that some international
jurisdictions have banned glyphosate use.

The applicants also stated that the Ministry of Natural
Resources and Forestry (MNRF) has failed to monitor
the impact of forest management on wildlife through the
Provincial Wildlife Population Monitoring Program, as
required by law. The applicants referred to a past ECO
report to the Ontario legislature on this issue to support
their argument. According to the applicants, this failure
has prevented the MNRF from detecting the negative
impacts of glyphosate on Ontario’s wildlife.

CHAPTER 1
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What the government did: reviews denied

The ECO forwarded this application to the MNRF and
the Ministry of the Environment, Conservation and
Parks (MECP). Both declined to undertake the review.
The MNRF and the MECP explained that pesticides are
regulated federally by the Pest Management Regulatory
Agency (PMRA) and provincially by the MECP under
the Pesticides Act. The ministries noted that in April
2017, the federal PMRA re-assessed glyphosate and
concluded that it does not pose an unacceptable

risk to human health or the environment. The MNRF
also asserted that herbicide use is consistent with
sustainable forest management.

What the ECO thinks: @

The ECO believes that both of the ministries’ decisions
to deny these applications were not justifiable based on
the criteria set out in the EBR. The MNRF’s response
did not adequately address the applicants’ concerns
about the failure of the Provincial Wildlife Population
Monitoring Program to assess the impact of forestry-
related glyphosate use on Ontario’s wildlife. The MNRF
has a legal obligation to conduct an assessment of the
impacts of forestry on wildlife; it has been ignoring this
requirement for almost 25 years. The MECP has the
role as regulator under the Environmental Assessment
Act to ensure the MNRF meets its responsibilities with
regard to commercial forestry in Ontario. The MECP’s
denial of this application continues its long-standing
pattern of turning a blind eye to MNRF’s obligations to
monitor and report on the environmental impacts of
commercial forestry.

A number of Indigenous communities have contacted
the ECO over the last several years to express

their frustration about the impact of forestry-related
glyphosate use on Ontario’s wildlife. The ministries
owed the applicants a more thorough response beyond
a pat reference to the federal government’s general
assessment of glyphosate. A recent U.S. court case,

in which the jury concluded that glyphosate-based
weedkillers caused a groundskeeper’s terminal cancer,
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The MNRF has a legal obligation to
conduct an assessment of the impacts
of forestry on wildlife; it has been
ignoring this requirement for almost
25 years.

highlights the need for more careful scrutiny of the
risks the use of glyphosate poses to both humans and
wildlife.

For more information, see Volume 3, Chapter 1 of this
report, “Good Science, Better Decisions: Monitoring
Ontario’s Species and Ecosystems.”

Muskrat Lake’s Water Quality
(R2017009)

What the public asked for

Members of the public submitted an application asking
the Ministry of the Environment, Conservation and
Parks (MECP) and the Ministry of Natural Resources
and Forestry (MNRF) to review the need for a new law
and plan to address water quality issues in Muskrat
Lake, near Cobden. The applicants stated that Muskrat
Lake has the poorest water quality in Renfrew County,
with agriculture contributing significantly to water quality
issues. Total phosphorus levels in the lake have been
measured at levels that exceed the Provincial Water
Quality Objective.

The applicants noted that algal blooms form in Muskrat
Lake every summer from mid-July to mid-September.
They expressed concern that since the lake provides
drinking water to the Town of Cobden, the algal toxins
pose a serious health threat. Algal blooms also inhibit
recreational activity in the lake such as swimming,
snorkelling, diving and fishing. The applicants stated
that the lake’s water quality has impacted tourism and
property values in the area. The applicants provided
extensive evidence to support their request, including
scientific studies and water quality data.

What the government did: one
review denied

The MNRF declined to undertake the application on
the basis that the applicants’ concerns about Muskrat
Lake water quality fall under the MECP’s jurisdiction.
The MECP agreed to undertake the application, and
anticipates that the review will be completed by the end
of 2018.

What the ECO thinks: @

The ECO believes that the MNRF’s decision to deny
this application was justifiable based on the criteria set
out in the EBR, given that the MECP is undertaking the
review. The ECO will report on the final outcome of this
application once the MECP concludes its review. For
more information, see the ECO’s “Algae Everywhere”
in our 2017 Environmental Protection Report (pages
148-165).

Protecting Woodlands from Agricultural
Practices (R2017010, R2017011)

What the public asked for

Members of the public submitted an application asking
the Ministry of Agriculture, Food and Rural Affairs
(OMAFRA) and the Ministry of Municipal Affairs and
Housing (MMAH) to review the need for a new act

or regulation to prevent the cutting and burning of
woodlots for agricultural uses in municipalities with

less than 30% tree cover. The applicants note that
Environment and Climate Change Canada recommends
a minimum 30% threshold of tree coverage for
sustaining some measure of ecosystem health. The
applicants point to their municipality within the South
Nation watershed as an example, which they say has a
28.1% tree cover and is losing trees at a high rate due
to an increase in soybean farming.

The applicants assert that the loss of tree cover is
contributing to increased soil erosion due to wind and
run-off, harming local water quality. They also state that
the loss of tree cover drives the loss of biodiversity.

The applicants state that their municipality does little
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to regulate the impact of agriculture on woodlots,
including having an ineffective outdoor burning by-law
and no tree cutting by-law at all. The applicants also
note that the OMAFRA’s best management practices for
woodlots are only voluntary and are not being applied.

What the government did: reviews denied

Both ministries denied the application, citing a number
of existing provincial laws, policies and programs that
generally relate to woodlot conservation, including: the
MMAH’s Municipal Act and Provincial Policy Statement
(PPS), which regulate land use planning; the OMAFRA’s
agriculture best management practices; the Ministry

of Natural Resources and Forestry’s Natural Heritage
Reference Manual; and government grant and incentive
programs including the Conservation Land Tax Incentive
Program and the Managed Forest Tax Incentive
Program. The MMAH also specifically noted recent
amendments to the Municipal Act that will require
municipalities to develop policies next year to protect
and enhance tree canopy and natural vegetation.

What the ECO thinks: @

The ECO believes that both of the ministries’ decisions
to deny these applications was not justifiable based

on the criteria set out in the EBR. Although there are
indeed, as noted by both ministries, a number of laws,
policies and programs intended to protect natural
heritage features such as woodlots, the very point of
this application is that they are ineffective, as evidenced
by the continuing loss of tree cover in some regions of
the province due in part to agriculture (see Chapter 2 in
Volume 4 of the ECO’s 2018 Environmental Protection
Report). The ministries did not adequately respond

to this issue. Most of the policies cited do not protect
natural heritage features from agriculture or normal farm
practices; for example, the planning system includes
explicit exemptions for it. While the new requirement

in the Municipal Act for municipalities to develop tree
canopy policies is a positive move, it does not address
the problems raised in this application.
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The denial of this EBR application
by the Ministry of Municipal Affairs
and Housing is the latest in its long-
standing pattern of denying all
applications it receives.

The denial of this EBR application by the Ministry of
Municipal Affairs and Housing is the latest in its long-
standing pattern of denying all applications it receives.
In the 25 years since the EBR has been in force, this
ministry has denied all 31 applications it has received.
The majority of the EBR applications that the public has
submitted to the MMAH have related to the Provincial
Policy Statement (PPS) made under the Planning Act,
usually identifying serious deficiencies with regard to
natural heritage protection. This pattern of denials
suggests that the MMAH has little interest in improving
the natural heritage protections in our land use planning
system.

At the end of the day, it is ultimately the OMAFRA that
decides if or how agricultural impacts are regulated (or
not), even within other ministries or by municipalities.
This fact is re-enforced in its law, the Farming and Food
Protection Act, 1998 which directs that “[nJo municipal
by-law applies to restrict a normal farm practice carried
on as part of an agricultural operation.” The concerns
raised by these applicants are not unique to this
situation. Indeed, agricultural activities remain a key
driver in the loss of southern Ontario’s woodlands and
wetlands to this very day. The OMAFRA should take

a broader perspective on its responsibilities beyond
defending the status quo.

For more information on this topic, see the ECO’s
“Provincial Disinterest in Tackling Environmental
Issues: The Provincial Policy Statement, 2014” in our
20183/2014 Environmental Protection Report (pages
139-146).
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Placing a Moratorium on Compressed Air
Energy Storage (R2017012)

What the public asked for

In June 2017, members of the public submitted an
application for review requesting that the Ministry

of Natural Resources and Forestry (MNRF) enact a
moratorium on compressed air energy storage (CAES)
projects involving wells and salt caverns in Ontario
until a regulatory framework was in place. Such CAES
projects use a well or salt cavern to store compressed
air and then release the compressed air when needed
to spin a turbine to generate electricity; these projects
are intended to supply electricity during periods of peak
demand. The applicants were concerned that Ontario
did not yet have a regulatory framework, despite a salt
cavern CAES demonstration project being developed
near the City of Goderich.

The applicants noted that only two other salt cavern
CAES projects exist in the world, leading them to
conclude that there is not a sufficient body of evidence
to prove their safety. The applicants argued that there
are a number of potential negative environmental
impacts of the project, including: polluted drinking
water; odour and air quality issues; the loss of species
at risk and their habitat on the site; and adverse effects
from noise and vibration.

What the government did: review denied

The MNRF denied this application in September 2017,
stating that it was already in the process of developing
a regulatory approach for wells and salt cavern CAES
projects under the Qil, Gas and Salt Resources Act. In
October 2017, the MNRF subsequently proposed these
regulatory amendments to establish requirements for
CAES projects on the Environmental Registry for public
comment (Environmental Registry #013-1613). Finalized
in April 2018, the amended regulation establishes
application requirements (including requirements for
public notification and technical information and studies
to support the application), as well as new operating
standards for CAES projects. The regulation exempts
the Goderich CAES project from the application
requirements, but the project is subject to the new
operating standards.

In denying this application, the ministry noted that it
had been working closely with the proponent of the
Goderich CAES project to ensure that it was meeting
relevant standards for activities already regulated under
the Qil, Gas and Salt Resources Act, such as design,
installation, operation, abandonment and safety of wells
and works. In addition, while developing the regulatory
amendments, the ministry stated that the company had
been working with the MNRF to demonstrate that its
activities can be carried out in a safe and responsible
manner, similar to the technical information that will now
be required in a CAES application.

The ministry also noted that some matters raised in
the application (such as above-ground construction
and odour, noise and vibration impacts) fall within

the mandate of other agencies, including the

local municipality, the Ministry of the Environment
Conservation and Parks, and the Technical Standards
and Safety Authority. Finally, the MNRF referred to the
potential importance of CAES projects to the province,
and stated that a moratorium could be a barrier to
innovation, investment and research in this sector.

What the ECO thinks: @

The ECO believes that the MNRF’s decision to deny
this application was justifiable based on the criteria
set out in the EBR, given that the ministry was already
working on a regulatory framework, which it proposed
within the month and finalized six months later. As
such, a moratorium would have been of limited value.
The ministry kept the applicants informed about the
opportunity to participate in the consultation on the
regulatory framework.

Nonetheless, the ECO believes that the applicants
made good use of the application for review tool, raising
valid concerns that the government was permitting a
project to move forward despite the lack of a regulatory
framework (at the time) for compressed energy storage,
especially given that it is a relatively new technology.

It is likely that this application helped ensure that this
gap was remedied as quickly as possible, and that the
applicants were kept apprised of the process.
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Managing Plastic Pollution (R2017013)

What the public asked for

In August 2017, members of the public submitted an
application asking the Ministry of the Environment,
Conservation and Parks (MECP) to review the need to
pass regulations under the Waste-Free Ontario Act,
2016 prohibiting single-use plastic items, and designate
plastic as a hazardous substance. The applicants were
particularly concerned with the long-term impacts of
plastic waste on aquatic ecosystems, and highlighted
the Great Lakes’ beaches as an example of plastic’s
pervasiveness in the environment. Their requests were
intended to curb the use of plastic in the first place
(rather than focus on recycling plastic), which they
argued is the only effective means of addressing plastic
pollution.

What the government did: review denied

The MECP denied this application, stating that it
recently developed an overall strategy to address waste
in the province, including plastic waste. The ministry
stated that both the Waste-Free Ontario Act, 2016

and the supporting Strategy for a Waste-Free Ontario,
which were passed in 2016 and 2017 respectively,

will support the vision of a circular economy and allow
for the implementation of a variety of actions and
commitments to meet the province’s goals of zero
waste. The Waste-Free Ontario Act and the strategy
were recently subject to extensive public consultation,
some of which is ongoing, and the ministry therefore
concluded that the requested review is not warranted
at this time. The ministry also asserted that designating
plastic as hazardous waste would be inconsistent with
Ontario’s tough approach to designating and managing
such wastes.
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Plastic accounts for approximately 80% of the litter on the
Great Lakes shoreline.

Photo credit: (CCO).

What the ECO thinks:

The ECO believes the MECP’s decision to deny this
application was justifiable based on the criteria set
out in the EBR. The ministry very recently completed
a comprehensive review and consultation on the
province’s strategy to reduce and manage wastes,
which includes plastic waste. The ECO also agrees
with the ministry that plastic does not meet the
characteristics for hazardous waste, and designating
it as such would dilute Ontario’s rigorous system for
managing hazardous wastes.

The ECO agrees with the applicants that plastic
pollution is a serious problem that must be dealt with.
The MECP should have provided a more detailed
response to the applicants’ very specific request,
namely how the ministry plans to address waste from
single-use plastic items. The ministry provided a good
overview of what it is doing to combat provincial waste
issues in general, but did not explain how the particular
issue of single-use plastics was considered during

The MECP should have provided a
more detailed response to how the
ministry plans to address waste from
single-use plastic items.
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the development of and consultation on Ontario’s

new waste strategy and legislation. Furthermore, the
ministry did not even address the possibility raised

by the applicants that certain specific, non-essential
single-use items could be banned, while other plastic
products could potentially be produced from alternative,
biologically-sourced non-plastic materials. The ECO
urges the ministry, as it rolls out its various measures
under the Strategy for a Waste-Free Ontario, to include
actions to aggressively address plastic pollution, such
as those suggested by the applicants.

For more information on this topic, see the ECO’s 2017
Special Report: Beyond the Blue Box.

Sewage Works Approval for Bala
Falls Hydro Facility (R2017014, R2017018)

What the public asked for

Members of the public requested that the Ministry

of the Environment, Conservation and Parks (MECP)
review an environmental compliance approval issued to
Swift River Energy Ltd. in October 2017 for a sewage
works to serve its planned hydro facility at Bala Falls
on the Moon River. The applicants requested that

the approval be amended to include conditions that
would prevent contamination of the river by hazardous
materials, namely: poly-chlorinated biphenyls (PCBs),
oils and greases they suspected were present near
the grounds of the historical hydroelectric generating
facility; and of an insecticidal wood treatment from
shipping containers which the applicant believed were
to be used as settling tanks.

Specifically, the applicants requested changes to the
approval to: prohibit the use of shipping containers

as settling tanks; require additional assessment of the
soils at the construction site to ensure no hazardous
materials are present; and prohibit the company from
pumping water from the construction site directly to the
Moon River.

What the government did: reviews denied

The applicants submitted two separate applications
requesting the same review — they submitted the first
before the approval was issued, and the second a few
days after the approval was issued. The ministry denied
the first application on the grounds that there was no
issued approval for the ministry to review. The ministry
denied the second application on the grounds that the
Environmental Bill of Rights directs a ministry to deny a
request for review of an approval issued within the last
five years, as long as there was sufficient opportunity
for public participation in the decision to issue the
approval, and there was no new evidence of potential
environmental harm that the ministry had not already
examined.

What the ECO thinks:

The ECO believes the MECP’s decision to deny this
application was justifiable based on the criteria set out
in the EBR. The public had a chance to comment on
the draft approval through the Environmental Registry,
and there was no additional evidence of potential
environmental harm that was not taken into account
by the ministry during its decision-making process.
However, the ministry’s response to the first application,
advising the applicants of the right to submit a second
application for review once the ministry had issued the
final approval, was confusing and misleading, given the
“five-year rule” in the Environmental Bill of Rights.

For more information on the topic of hydro-power
approvals, see the ECO’s section on “Waterpower”
in our 2018 Energy Conservation Progress Report,
Volume One (pages 156-158).

Ending the Spring Bear Hunt (R2017016)

What the public asked for

Members of the public submitted an application
asking the Ministry of Natural Resources and Forestry
(MNRF) to end Ontario’s spring bear hunt pilot project.
The applicants asserted that: the spring bear hunt
fails to decrease human-bear conflicts; the hunt is
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unsustainable; and the MNRF does not collect enough
information to fully understand the impact of the hunt.
The applicants also noted that the spring bear hunt
pilot is not aligned with the recommendations made
by the Nuisance Bear Review Committee, such as
only allowing the hunting of male bears and requiring
hunters to submit samples. In addition, the applicants
asserted that the decision to reinstate the spring bear
hunt did not involve adequate public consultation.

Ontario’s moratorium on the controversial spring bear
hunt was lifted in 2014.

Photo Credit: Mike McIntosh. Used with permission.

What the government did: review denied

The MNRF denied the application on the basis that

the decision to reinstate the spring bear hunt was
made within the last five years, the ministry conducted
significant public consultation on that decision, and it
considered its Statement of Environmental Values. The
ministry determined that the application did not provide
any new information that was not available when the
decisions to establish and extend the spring bear hunt
pilot were made. As such, the ministry concluded that
the public interest does not warrant the review.

The ECO has ongoing concerns about
the ministry’s management of black
bears, including its rationales for the
re-opened spring bear hunt.

What the ECO thinks:

The ECO believes the MNRF’s decision to deny this
application was justifiable based on the criteria set

out in the EBR, based on the EBR’s “five-year rule.”
However, the ECO has ongoing concerns about the
ministry’s management of black bears, including its
rationales for the re-opened spring bear hunt. Many

of the concerns raised by the applicants were also
articulated by the ECO in our 2014/2015 Environmental
Protection Report. The ECO again urges the MNRF

to listen to informed experts, review relevant research
and implement human-bear conflict solutions that are
supported by evidence, science and experience in
making any future decisions on a continued spring bear
hunt.

For more information on this topic, see the ECO’s “The
Return of the Spring Bear Hunt” in our 2014-2015
Environmental Protection Report (pages 134-139) and
“Managing Black Bears: Thinking Beyond the Harvest?”
in our 2009-2010 Environmental Protection Report
(pages 65-69).

Request for a Minister’s Zoning Order
to Rezone Quarry Lands (R2017020,
R2017024)

What the public asked for

In November 2017 and January 2018, two sets of
applicants each submitted an application requesting
that the Ministry of Municipal Affairs and Housing
(MMAH) review the need for a Ministerial Zoning Order
(MZO) under the Planning Act to either permanently
or temporarily rezone parts of the Meridian Brick Ltd.
quarry lands in Burlington. The applicants requested
that the MZO either permanently rezone the area yet
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to be extracted, or create a temporary moratorium on
aggregate extraction to allow appropriate evaluation of
the environmental features and functions of this area.

This site has been actively quarried for almost a century,
and was issued a licence in 1972 under the original

Pits and Quarries Control Act. In recent years, Meridian
Brick Ltd. has proposed to begin extraction of what is
referred to as the East Cell Quarry Lands, which has
various natural heritage features on it. For example, the
applicants assert that there are significant woodlands
and multiple species at risk on site.

The applicants argued that since the East Cell Quarry
Lands benefit from a “grandfathered” licence that would
not arguably be approved today, and given that there
has been no aggregate activity to date in the East Cell
of the licensed property, it should be considered as a
new quarry. The applicants submitted that, accordingly
— if aggregate operations on this land were treated

as a totally new quarry (rather than as an expansion

of an existing approved quarry) — it would be subject

to current provisions in the Greenbelt Plan that do

not permit new aggregate operations in core natural
heritage features, including the habitat of endangered or
threatened species and significant woodlands.

The applicants also reference as precedent past MZOs
issued by the ministry, such as one issued to prevent a
new quarry in Flamborough; however, unlike this case,
the MZQOs cited by the applicants addressed proposed
new operations that had not yet been approved.

Both sets of applicants also submitted separate
applications asking the Ministry of Natural Resources
and Forestry (MNRF) to review the company’s licence
for this site under the Aggregate Resources Act; the
MNRF has agreed to undertake one of those reviews.

What the government did: reviews denied

The MMAH denied these applications for review. The
ministry noted that the property in question is already
designated and zoned for extractive uses in the City
of Burlington’s Official Plan and zoning by-law, the
company already holds a licence under the Aggregate

Resources Act, and no Planning Act approvals are
required for extraction on the site. As a result, the
ministry stated that a MZO would not have the effect
of creating a moratorium because the use would be
recognized as legal non-conforming and the existing
use could continue. The ministry also stated that the
company has retained environmental consultants to
address concerns regarding threatened or endangered
species that may be on the lands, and the company
has the responsibility to meet any requirements under
the Endangered Species Act before site preparation
can begin.

What the ECO thinks:

The ECO believes the MMAH’s decision to deny this
application was justifiable based on the criteria set out
in the EBR, including the ministry’s consideration of
the relevant social, economic and legal factors. As the
MMAH noted, the company is operating under a valid
Aggregate Resources Act licence for this site and the
municipality zoned this area for extractive uses. This
site meets the definition of an expanded aggregate
operation, not a new operation, under the Greenbelt
Plan. Revoking the rights of a company operating in
accordance with its valid licence on properly zoned
land would be an extraordinary measure. The site is
required to operate in accordance with an up-to-date
site plan and is being assessed for the presence of
species at risk, which properly falls under the mandate
of the MNRF. Even for sites licensed decades ago,
compliance is still required as applicable with modern-
day laws like the Endangered Species Act and the
Environmental Protection Act. The ECO will assess the
outcome of the MNRF’s review of this matter once it is
completed.

It is, however, extremely unfortunate that expansion

of this aggregate operation may well cause the loss of
important natural features; this is the result of a much
broader problem with our land use planning system.
This case also highlights the problem that once a site
is licensed under the Aggregate Resources Act, it has
permission to operate on the site until all the aggregate
is extracted, which may be decades or more.
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This application underscores the divisive conflicts

that occur in land use planning, particularly around

new or expanded aggregate operations. The ECO

has repeatedly recommended that the Ontario
government fix its land use planning system, so that the
conservation of natural heritage features and functions
is not an afterthought. The prioritization of aggregate
extraction above other land uses is one reason why we
continue to lose biodiversity in the province of Ontario,
including species at risk and their habitat.

The prioritization of aggregate
extraction above other land uses

is one reason why we continue to
lose biodiversity in the province of
Ontario, including species at risk and
their habitat.

For more information on this topic, see the ECQO’s
“Preserving Natural Areas, or Extracting Aggregates
Wherever They Lie?” in our 2006/2007 Environmental
Protection Report (pages 44-49). See also “Lightening
the Environmental Footprint of Aggregates in Ontario”
and “Getting Approvals Wrong: The MNRF’s Risk-
Based Approach to Protecting Species at Risk” in our
2017 Environmental Protection Report (pages 168-183
and 216-251 respectively).

Revising the Appeal Provisions in the
Planning Act (R2017022)

What the public asked for

Two members of the public submitted an application
asking the Ministry of Municipal Affairs and Housing
(MMAH) to review provisions in the Planning Act that
allow developers to appeal to the Ontario Municipal
Board (now the Local Planning Appeal Tribunal)
regarding non-decisions on official plans, zoning by-law
amendments, and plans of subdivision; developers
may appeal if the approval authority fails to make a

CHAPTER 1
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decision within a specified time (which at the time of the
application was 180 days).

The applicants argued that these Planning Act
provisions allow decisions on development approvals
to be made at Ontario Municipal Board (OMB) hearings
without allowing input from members of the public,
especially with regard to potential environmental
impacts.

In support of this argument, the applicants provided

a detailed account of the ongoing approval process

for a development proposal on Loughborough Lake

in South Frontenac, north of Kingston. The proposed
development site is located adjacent to a designated
provincially significant wetland, which is home to several
species at risk, and in a designated area of natural and
scientific interest. The developer submitted the required
plan of subdivision and zoning by-law amendment to
the Township of South Frontenac for approval. When
180 days had passed without a response from the
Township, the developer appealed to the OMB to rule
on their proposed development instead. The applicants
applied to the OMB for party status at the hearing,

but were denied. The applicants asserted that local
residents and environmental experts were shut out of
the Township’s decision-making process regarding

the development. The OMB allowed the development
subject to the developer receiving an Endangered
Species Act permit from the Ministry of Natural
Resources and Forestry (MNRF) to address adverse
effects on Blanding’s turtle and gray ratsnake (see
Environmental Registry #013-1130).

What the government did: review denied

The MMAH denied this application for review on the
basis that it had recently reviewed and amended the
Planning Act to give municipalities greater control

in planning decisions, including extending decision-
making timelines for municipalities on official plans
and zoning by-laws by 30 days, as well as limiting the
right to appeal decisions that adhere to official plans,
provincial plans, and the Provincial Policy Statement.
The ministry also stated that these recent changes to
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the Planning Act should help to avoid land use planning
appeals, particularly for complex planning matters — not
only by allowing municipalities more time to make
decisions, but by providing legal and planning help

to the public, and replacing the OMB with the Local
Planning Appeal Tribunal. Given its very recent overhaul
of the planning and appeal process, the ministry
concluded that the public interest did not warrant
another review of the appeal provisions as requested by
the applicants.

What the ECO thinks: @

The ECO believes the MMAH’s decision to deny this
application was justifiable based on the criteria set

out in the EBR, based on the EBR’s “five-year rule.”
The ministry very recently reviewed the matter. The
ministry’s response was detailed and explained the
various changes to the Planning Act that could address
the applicants’ concerns about developers bypassing
the normal municipal decision-making process

through OMB appeals, at the expense of the public’s
participation.

Only time will tell if the various Planning Act
amendments will indeed result in fewer developments
that conflict with the protection of natural heritage and/
or that cause harm to species at risk. With respect to
the condominium development on Loughborough Lake
that is the source of the applicants’ specific concerns,
the MNREF is now chiefly responsible for determining

if that project will move forward as planned, pending
its issuance (or not) of a permit under the Endangered
Species Act.

Separate from this application for review, the applicants
also filed an application for investigation alleging that
development activities may have already contravened
the Endangered Species Act. The MNRF has
undertaken this investigation and the ECO will report on
it once it is completed.

Sustainable Food in Schools (R2017001 -
Non-Prescribed Review)

What the public asked for

In April 2017, two members of the public submitted an
application asking the Ministry of Education to improve
Ontario’s school curriculum with regard to sustainable
food systems and the nutrition guidelines used in
schools. The applicants also requested that a new
position be created within the ministry to oversee policy
on food and food systems in schools, and work with
the Ministry of Agriculture, Food, and Rural Affairs.

There is currently no province-wide system that supports
sustainable food programming in Ontario public schools.

Photo Credit: (CCO).

What the government did: review denied

The Ministry of Education was not prescribed for
applications for review when it received this application;
it nonetheless agreed to consider the request and
provide a response to the applicants. The ministry
ultimately decided not to undertake the review, stating
that the application did not provide evidence of
potential environmental harm, and that there are already
periodic reviews of the matters raised by the applicants.
The ministry did, however, commit to following up

with a written response to the applicants’ suggestions
related to food sustainability and other policies relevant
to Ontario’s schools.
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Disclosure of Climate-Related Financial
Risks (R2017017, R2017027 — Non-
Prescribed Review)

What the public asked for

In November 2017, two members of the public
submitted an application asking the Ministry of the
Environment, Conservation and Parks (MECP) to
create a new policy or regulation that would require
corporations that are regulated by the Ontario
Securities Commission to disclose their climate-related
risks. The applicants argued that clear direction was
needed for corporations to outline what information
should be publicly disclosed, as well as the scenarios
to stress-test a company’s business model against a
low-carbon future.

What the government did: review denied

The MECP stated that it was not the appropriate
ministry to do the review and returned the application
with the ECO’s consent, on the understanding that
the ECO would forward the application to the Ministry
of Finance. The Ontario Securities Commission is
regulated under the Securities Act, which is the
responsibility of the Ministry of Finance. The MECP
stated that it would welcome the opportunity to work
with that ministry and provide any technical support
that may be required.

The ECO then sent this application to the Ministry of
Finance, for it to consider whether to undertake the
review. It is not a prescribed ministry and, therefore,
has no obligations to follow the EBR’s application for
review process. In March 2018, the Ministry of Finance
informed the applicants that the Ontario Securities
Commission, along with the other members of the
Canadian Securities Administrators, was currently
reviewing the disclosure of financial risks associated
with climate change. The Ministry of Finance advised
the applicants that the outcome of the Canadian
Securities Administrators’ assessment will inform
whether regulatory changes are needed. As a result,
the Ministry of Finance stated that it does not plan to
undertake a separate review.
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In April 2018, the Canadian Securities Administrators
released the Report on Climate Change-Related
Disclosure Project. Following the release of the report,
the then-Ontario Premier declared her support for

the project and committed to continue working with
the financial community, Ontario regulators, and the
international Task Force on Climate-related Financial
Disclosure to increase transparency in Ontario
through climate-related disclosures for publicly traded
companies, asset owners and asset managers. The
Canadian Securities Administrators is now developing
new guidance and educational initiatives to help
publicly-traded companies consider the business risks,
opportunities and potential financial impacts of climate
change.

An EBR success story: Application for
review prompts development of a new
strategy for soil health

Soil provides a myriad of environmental and
economic benefits. In a single handful of healthy
soil, millions of organisms are actively improving
soil fertility and structure, both of which are
essential for productive agriculture. Healthy soils
contribute to improved water quality, erosion
reduction, disease suppression and climate
change mitigation and adaptation.

Unfortunately, Ontario’s agricultural soils have
become degraded due to intensive management
practices such as frequent tillage and leaving
fields bare between crop rotations. Excessive
synthetic inputs have depleted soil food webs
and caused a variety of negative impacts on the
surrounding environment. An estimated 82% of
farms in Ontario are now emitting carbon to the
atmosphere instead of sequestering it in sail.
Not only does the loss of soil carbon jeopardize
agricultural yields, it increases our greenhouse
gas emissions. With soil health deteriorating,
erosion is also a growing concern. An estimated
68% of farmland is in an unsustainable erosion
risk category.
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In 2015, two members of the public used the
Environmental Bill of Rights to ask the government
to develop a new law to encourage farmers to
transition to a health-focused approach to soil
management. The applicants were concerned
that without adequate incentives, farmers would
continue to rely on practices that compromise sail
health and the surrounding environment.

The ECO shared the applicants’ concerns. In 2016,
the ECO published a report, Putting Soil Health
First, A Climate-Smart Idea for Ontario, encouraging
the province to build a wide-scale soil health focus
in Ontario agriculture.

The Ministry of Agriculture, Food and Rural Affairs
(OMAFRA) agreed with the EBR applicants that

a review of the need for soil health policy and
incentives was warranted. Through the use of

the tools provided under the EBR, the applicants
triggered the development of a new Agricultural Soil
Health and Conservation Strategy. The OMAFRA
conducted extensive public consultation in the
development of the strategy, including Environmental
Registry postings for a discussion document

and draft strategy which together received 271
comments (Environmental Registry #012-8468

and #013-1373). Shortly after the application was
submitted, OMAFRA formed a collaborative working
group to guide the development of the strategy.
Both of the applicants were members of the working
group, providing invaluable input throughout the
process.

The strategy creates a framework to promote soil
health through direct changes to management
practices as well as by improving data accessibility,
monitoring and soil knowledge. Several soil health

NEW HORIZONS

Ontario's Agricultural Soil
Health and Conservation
Strategy

:r:"mmm

principles are highlighted, including; building sail
organic matter, diversifying crops, minimizing soil
disturbance and sustaining soil fertility by keeping
live roots in soil and cover crops over sail. In
response to the applicants and other stakeholders,
the OMAFRA has also included specific actions
outlining the need to reward practices that build soil
health by providing financial incentives.

While the strategy has not gone as far as some
(including the ECO) had hoped, and there is still
considerable work to be done to achieve the objectives
laid out in the strategy and begin to restore Ontario’s
agricultural soils, the OMAFRA has taken a critical first
step in this process. The EBR gave the applicants a
voice to raise their concerns, key partnerships were
formed, and ultimately, a new strategy dedicated to
improving soil health has been created.
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2.3 Applications for
investigation

The Environmental Bill of Rights (EBR) gives Ontario
residents the right to request an investigation if they
believe that someone has broken an environmental
law. Sometimes, the public makes this request when it
believes that the government is not doing enough (or
anything) about the problem. The public can request
an investigation of an alleged contravention of one
of 19 different prescribed laws, or of a regulation

or prescribed instrument (e.g., permit or other type
of approval) under those laws. Most of the public’s
requests for investigation are made under the
Environmental Protection Act.

An application for investigation can
trigger government action.

An application for investigation can trigger government
action. Ministry staff will frequently visit the site of

the alleged contravention and act on the issues

raised in the application, whether or not the ministry
agrees to conduct a full investigation. Applications

for investigation also ensure a level of transparency
and accountability that might otherwise not occur;

for example, a ministry will inform the applicants what
enforcement actions, if any, are being taken to address
the alleged contravention.

Members of the public are always welcome to contact
the office of the Environmental Commissioner of Ontario
(ECO) for information and assistance about submitting
an application for investigation.
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For urgent matters

For urgent matters, the public can alert the
government at any time about concerns of an
environmental law being broken by contacting a
ministry directly. The Ministry of the Environment
Conservation and Park’s Spills Action Centre can
be reached at 1-800-268-6060 and the Ministry
of Natural Resources and Forestry’s TIPS line can
be reached at 1-877-947-7667.

2.3.1 The application for
investigation process

The ministry’s role as the investigator: to
undertake or deny the requested investigation

The public submits an application for investigation to
the ECO. We then send it on to the appropriate ministry
with the authority to address the issue. The ministry
then considers the application to determine if it’s in the
public interest to undertake it.

The EBR requires the ministry to investigate a
contravention alleged in an application “to the extent
that the ministry considers necessary.” In other words,
the EBR gives ministries the power to decide if an
investigation is warranted or not. However, the EBR
provides some guidance to ensure such decisions are
made consistently and fairly. A ministry is not required
to conduct an investigation if the allegations are
frivolous or vexatious, not serious enough to warrant
an investigation, or the alleged contravention is not
likely to cause harm to the environment. A ministry also
isn’t required to duplicate an ongoing or completed
investigation.
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The applicants need to provide some evidence for

a ministry to pursue an investigation. Applications
for investigation are a serious matter, which is why
affidavits are required. Investigations can result in a
ministry issuing orders, financial penalties or even jail
time, depending on the circumstances.

The ECO’s role as the watchdog: to assess
the ministry’s response

It is the ECO’s job to encourage ministries to follow

the EBR’s process and to evaluate how ministries
respond to applications for investigation. We serve as a
watchdog on this process. We do not investigate if any
laws have been broken: that is the job of the ministry
and their enforcement staff that have those legal
powers. We also cannot compel a ministry to undertake
an investigation.

We do not investigate if any laws
have been broken: that is the job of
the ministry.

The ECO does, however, evaluate how ministries
respond. We look at every application for investigation
that is concluded in our reporting year — where the
ministry either denied or completed the investigation
during the previous April 1 to March 31 — and assess
the ministry’s response in two different ways.

First, we assess the ministry’s compliance with the
EBR; we evaluate if the ministry met all of the legal EBR
timelines and if the ministry’s decision to accept or deny
the application was justifiable based on the criteria set
out in the EBR. We also assess the adequacy of the
ministry’s investigation when it is undertaken.

We evaluate if the ministry met all
of the legal EBR timelines and if the
ministry’s decision to accept or deny
the application was justifiable based
on the criteria set out in the EBR.
We also assess the adequacy of the
ministry’s investigation when it is
undertaken.

In particular, we look at how seriously the ministry
took action relative to the seriousness of the alleged
environmental harm. We also look at how thoughtfully
the ministry responded to the applicants’ concerns.
This may include reassuring the applicants that

the ministry is aware of what’s occurring and that
appropriate measures are already in place. In some
cases, this may include ensuring that another more
appropriate body is responding to the applicants’
concerns. For example, where the environmental
impacts may be considered a local nuisance (such

as noise complaints from a neighbour) or other
impacts regulated through a municipal by-law (such as
depositing soil for site alteration), a ministry may defer
to the local municipality to enforce its by-law rather
than undertake the investigation. However, when the
problem is significant and squarely the responsibility
of the ministry, we expect the ministry to outline what
remedies and enforcement actions it will undertake.

We also look at the broader context of
how effectively (or not) the ministry
has handled the issue, which could
include the historical circumstances.
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Unfortunately, sometimes it is a case of conflicting
reports: the applicants assert there is a contravention
that is causing harm to the environment, while the
ministry asserts that there is no problem. As the

ECO has neither the mandate nor the resources to
investigate the matter ourselves, we cannot verify which
statement is more accurate. In these cases, the best
the ECO can do is assess how justifiable the ministry’s
decision was based on the facts that are before us.

Second, we also look at the broader context of how
effectively (or not) the ministry has handled the issue,
which could include the historical circumstances that
led up to the applicants requesting the investigation.
For example, in some cases, the ECO may conclude
that the ministry responded to the application well,

yet we may find that the ministry previously failed to
give the matter the attention it deserved, which is
what triggered the need for the application in the first
place. In addition to assessing each individual ministry
decision on an application, we also look for patterns
of issues over time. Sometimes seemingly small issues
raised by different people point to a larger problem that
the government should tackle.

Sometimes seemingly small issues
raised by different people point to a
larger problem that the government
should tackle.
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2.3.2 Report on applications for
investigation in 2017/2018

In 2017/2018, applications for investigation could
be filed for alleged contraventions of specific acts,
regulations and instruments administered by the
following six ministries:

* The Ministry of Government and Consumer Services

* The Ministry of Energy (ENG) (now part of the
combined Ministry of Energy, Northern Development
and Mines, or ENDM)

* The Ministry of the Environment and Climate Change
(MOECQC) (now called the Ministry of the Environment,
Conservation and Parks, or MECP)

* The Ministry of Municipal Affairs (MMA) (now part
of the combined Ministry of Municipal Affairs and
Housing, or MMAH)

* The Ministry of Natural Resources and Forestry
(MNRF), and

* The Ministry of Northern Development and Mines
(MNDM) (now part of the combined Ministry of Energy,
Northern Development and Mines, or ENDM).

In our 2017/2018 reporting year, members of the public
submitted 10 applications for investigation. At the end
of our reporting year (March 31, 2018), prescribed
ministries had undertaken four of those applications,
while decisions on four others were still pending (see
Figure 2). As with applications for review, this year
continues a promising trend of prescribed ministries
agreeing to undertake more investigations; in the last
five years, ministries have undertaken about 41% of
requested investigations — compared with 24% in the
preceding five-year period.
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Figure 2. Status of applications for investigation by reporting year.

Prescribed ministries concluded eight applications in Chapter 2.3.3. For a list of applications that were
for investigation, including four applications that were ongoing at the end of our reporting year, and their
submitted in earlier reporting years. We provide a status, see Table 4.

summary and evaluation of concluded investigations

Table 4. Applications for investigation ongoing at the end of 2017/2018 (status as of March 31, 2018).

Reporting Year Ministry Decision Status

Submitted
Odours from a cosmetics factory (12017003) 2017/2018 MECP Undertaken Ongoing
Habitat destruction (12017006) 2017/2018 MNRF Undertaken Ongoing
Permit to take water and approval contraventions (12017007) 2017/2018 MECP Pending Ongoing
Contraventions of approval by an asphalt plant (12017008) 2017/2018 MECP Pending Ongoing
Wetland drainage (12017009) 2017/2018 MECP Pending Ongoing
Wetland drainage (12017010) 2017/2018 MNRF Pending Ongoing
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2.3.3 Summary and evaluation of
applications for investigation
concluded in 2017/2018

Below we provide a summary of all applications

for investigation that were concluded during our
2017/2018 reporting year (see Table 5), followed by

the ECO’s evaluation of each concluded application.
We also post on our website all of the decisions by
ministries on applications, so that the public can read in
detail how the government dealt with an issue; we post
these decisions each year when we release this report.

Table 5. Concluded applications for investigation in the ECO’s 2017/2018 reporting year.

Ministry Accepted ECO’s Review

/Denied

Noise from a quarry (120150071) MECP M Ministry handled investigation well and has taken
action.

Meltwater runoff from a ski-hil MECP Ministry’s denial was justifiable under the EBR, although

(2016013) it did not articulate the reasons for denial well.

End-of-life vehicle facility (12016014) MECP |Zl Ministry handled investigation well and has taken
action.

Dust from a cement plant (12016015) MECP |Z[ Ministry handled investigation adequately and is now
taking action, but past failures contributed to
longstanding compliance issues.

City of Timmins' sewage discharge to MECP Ministry undertook the investigation, but has taken

Porcupine Lake (12017001) insufficient action to address the problem.

S|
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Flooding from a condominium MECP Ministry’s denial was justifiable under the EBR, and the

development (12017002) ministry has taken action.

Flaring at a petro-chemical plant MECP |Z[ Ministry handled investigation adequately and is now

(12017004) taking action, but past failures contributed to
longstanding environmental issue.

Vapour emissions from a gas station MECP Ministry’s denial was justifiable under the EBR, and the

(12017009) ministry has taken action.
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Noise from a Quarry (12015001)

What the public asked for

Two residents of Ontario submitted an application for
investigation in September 2015 alleging that rock
breaking operations and the use of heavy construction
equipment in a nearby quarry were generating
excessive noise. They asserted that the noise was
negatively impacting their enjoyment of their property in
violation of section 14 of the Environmental Protection
Act, which prohibits discharging a contaminant into
the environment that may cause an adverse effect. The
applicants had previously raised their concerns with
both the Ministry of Natural Resources and Forestry
(MNRF) (which regulates aggregate operations) and
the Ministry of the Environment, Conservation and
Parks (MECP) (which administers the Environmental
Protection Act), as well as the local Renfrew County
District Health Unit. The applicants stated the company
operating the quarry was told to install a berm, but had
not done so at the time that the applicants filed their
application.

What the government did:
investigation undertaken M

The ECO forwarded the application to the MECP,
which agreed that an investigation was warranted.
The ministry stated that it had been receiving public
complaints about the quarry since June 2015, and
had conducted site inspections and surveys of the
operations in response. However, rock-breaking
activities at the quarry were concluded in fall 2015
and have not resumed to date, preventing the ministry
from completing the investigation. The MECP kept the
applicants and the ECO informed of the status of the
investigation throughout 2015, 2016 and 2017.

In the fall of 2017 the ministry informed the applicants
that rock-breaking had still not resumed and, therefore,
they were not able to investigate the noise produced by
the operation. The applicants agreed with the ministry
that closing the investigation until the quarry began

operating again was an acceptable course of action.
The MECP sent a letter to the applicants and the ECO
in October 2017 stating it had officially closed the
investigation until further notice.

What the ECO thinks: @

The ECO believes that the MECP handled the
investigation well. The ministry appears to have taken
the applicants’ allegations seriously, and attempted

to investigate the operators of the quarry. The MECP
kept the ECO and applicants informed as they waited
for rock-breaking to resume. Its decision to close the
investigation is reasonable given that there has been no
rock-breaking activity at the quarry since fall 2015.

Meltwater Runoff from a Ski-hill (12016013)

What the public asked for

In January 2017, two residents of Mulmur Township in
Dufferin County submitted an application requesting
that the Ministry of the Environment, Conservation and
Parks (MECP) investigate runoff of meltwater from man-
made snow at a ski club. The applicants allege that
this runoff causes an adverse effect in contravention of
section 14 of the Environmental Protection Act, both
by causing harm to the Pine River and by flooding part
of the applicants’ farm property making it unusable

for farm operations. In support of their allegations,

the applicants submitted pictures of flooding on the
farm property, the Pine River with swollen banks, and
overflowing drainage ditches and culverts.

The ski club has been operating under a permit to

take water issued by the MECP that allows it to take
water from the Pine River to make snow. One of the
applicants appealed this permit to the Environmental
Review Tribunal in 1999, citing the same concerns -
flooding on his farm property and harm to the Pine River
— among other issues. The Tribunal denied the appeal in
2000. The MECP has since renewed the permit twice,
in 2004 and 20089.
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What the government did:
investigation denied

The MECP denied this application on the grounds

that it did not believe the meltwater runoff was likely to
cause harm to the environment. The ministry stated that
it was not provided with information that adequately
supported the allegation that the runoff was causing a
contravention of the Environmental Protection Act.

The ministry conducted an inspection in January 2017
as a result of the application for investigation, and found
that the ski club was operating in compliance with its
permit to take water. The MECP referred to past site
visits conducted by the Ministry of Natural Resources
and Forestry, the Nottawasaga Valley Conservation
Authority, and the Federal Department of Fisheries
and Oceans that found no evidence of adverse
environmental effects on the Pine River. The MECP
also stated that testimony by the Nottawasaga Valley
Conservation Authority during the permit to take water
appeal hearing in 2000 indicated that the seasonally
flooded portion of the neighbouring farm property is
expected to accumulate water during the spring melt
because of its location in a low-lying floodplain.

The ministry stated that the applicants’ concerns about
flooding were most appropriately addressed through
the Drainage Act; damages or losses to farm land as a
result of drainage or flooding issues “are not covered
under the terms and conditions of permits to take
water issued by the ministry.” The ministry referred

the applicants to the Ontario Ministry of Agriculture,
Food and Rural Affairs and their local municipality for
complaints related to drainage and flooding.

What the ECO thinks: @

The ECO believes that the MECP’s decision to deny this
investigation was justifiable, based on the criteria set
out in the EBR. The MECP’s determination that there
are no adverse effects on the Pine River as a result

of meltwater runoff is reasonable given that both the
ministry and other authorities had already investigated
its effects in response to previous complaints and had
found no negative impacts.

CHAPTER 1
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The ministry did not, however, expressly address

the applicants’ contention that the meltwater is a
contaminant that is causing an adverse effect on

their farm property in the form of flooding, contrary

to section 14 of the Environmental Protection Act.
Instead, the ministry stated that the issue is outside its
mandate. The ECO believes that investigating whether
the discharge of a contaminant (such as meltwater)

is causing an adverse effect (such as flooding of a
property) can indeed fall within the mandate of the
MECP, whose role it is to enforce to the Environmental
Protection Act. Unfortunately, the MECP failed to
explain whether flooding experienced by the applicant is
caused or exacerbated by the ski club’s meltwater and
if it is an adverse effect.

The MECP should clearly
communicate how it defines “adverse
effect” as used in section 14 of

the act, and its rationale for that
interpretation.

Because of the very broad language of section 14 of
the Environmental Protection Act, the ECO appreciates
the need and practicality for the MECP to place
confines around its interpretation of this provision. But
rather than asserting that certain applications of this
provision are outside of its mandate, the MECP should
clearly communicate how it defines “adverse effect” as
used in section 14 of the act, and its rationale for that
interpretation. It is important for the public — people and
businesses that may be either causing adverse effects
or on the receiving end of those effects — to understand
where the line starts and stops. Ensuring certainty and
clarity of the law is one of the most fundamental tenets
of the rule of law in a civil society.
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End-of-life Vehicle Facility (12016014)

What the public asked for

Members of the public were concerned about
improper management of waste at an end-of-life
vehicle site in Alexandria, near Ottawa. The applicants
alleged that the company owners and operators

were improperly disposing of solid waste (including
tires and scrap metal) and vehicle fluid, resulting in
groundwater contamination. The applicants alleged
that this contravened section 14 of the Environmental
Protection Act, which prohibits anyone from discharging
a contaminant into the environment that may cause an
adverse effect.

End-of-life vehicle facilities can release hazardous substances into
the environment such as heavy metals, petroleum hydrocarbons,
and acid from batteries.

Photo Credit: IFCAR, (Public Domain).

What the government did:
investigation undertaken M

The Ministry of the Environment, Conservation and
Parks (MECP) undertook the investigation, and
ministry staff conducted three site inspections and
interviewed the company owner. The ministry stated
that its preliminary inspection of the site (which

had already been planned prior to this application)
confirmed that the concerns raised by the applicants
had merit. Subsequent ministry inspections included a

comprehensive assessment of all elements of typical
end-of-life vehicle operations: solid and liquid waste
management, stormwater management, removal of
ozone-depleting substances, preventative measures
and administrative requirements.

Ministry staff found that the company had not been
storing and disposing of its liquid vehicle waste
according to legal requirements; however, the impacts
were localized and could be mitigated with better
management practices. Tests of well water samples
from the site met provincial drinking-water standards,
indicating no significant impairment to groundwater.
Ministry staff found no evidence of buried tires or
derelict vehicles on the site. The ministry concluded that
although there was a need to improve the environmental
protection measures and remediate some areas of the
site, the company is not contravening section 14 of the
Environmental Protection Act.

The ministry also identified several areas of operational
and administrative non-compliance not described by
the applicants — such as failing to comply with some
conditions of the company’s stormwater management
approval — and required the company to resolve these
issues. Most importantly, the ministry required the
company to register its facility as an end-of-life vehicle
site on the government’s Environmental Activity and
Sector Registry (EASR). A new regulation passed in
2016 requires all end-of-life vehicle facilities in Ontario
to register online and to comply with the various
operating standards set out in the regulation, which
are designed to minimize environmental impacts and
improve oversight of this sector.

What the ECO thinks @

The ECO believes that the MECP handled this
investigation well. This application is a good example
of how members of the public can effectively use

the tools under the Environmental Bill of Rights. The
ECO commends the ministry for agreeing to do the
investigation, taking action to address the applicants’
concerns and for working with the company to ensure
environmental protection measures are improved.
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This application is a good example
of how members of the public can
effectively use the tools under the
Environmental Bill of Rights.

For more information on this topic, please see the
ECO’s “Getting Approvals Right: the MECP’s Risk-
Based Approach” in our 2017 Environmental Protection
Report (pages 70-96).

Dust from a Cement Plant (12016015)

What the public asked for

In February 2017, two members of the public submitted
an application for investigation alleging that a cement
production plant in Picton, Ontario, owned and
operated by Essroc/Lehigh, has been discharging
cement dust into the atmosphere for over a decade.
The applicants alleged that this contravened section

14 of the Environmental Protection Act, which prohibits
discharging a contaminant into the environment that
may cause an adverse effect. The applicants stated that
the cement dust has negatively affected their health,
quality of life and enjoyment of their property. They
provided copies of the facility’s weekly air quality reports,
showing there have been 1,560 opacity exceedances
over a period of 286 days between 2012 and 2016.
The applicants further asserted that the Ministry of the
Environment, Conservation and Parks (MECP) has
inadequately enforced the Environmental Protection Act
as evidenced by the continued off-site effects.

This facility was previously the subject of another

EBR application for investigation, which the ministry
undertook in 2011. Following the first EBR investigation,
the MECP issued two separate provincial officer’s
orders, in 2012 and 2015. The ministry also fined the
proponent a total of $550,000, with charges laid on two
separate occasions in 2015 for discharging particulate
or dust into the environment, failing to comply with
noise guidelines, and failing to report exceedances.

CHAPTER 1
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What the government did:
investigation undertaken

The MECP undertook this latest application and
concluded that its enforcement actions to date

have been effective in decreasing the site’'s opacity
exceedances and fugitive emissions. Through this
investigation, the ministry found that the proponent
has taken various actions and measures that have
decreased the number of opacity exceedances. These
actions include implementing a best management
practices plan in 2009 to manage fugitive emissions
(i.e., air emissions from non-point sources) and, in
2016, installing hardware and software designed to
reduce opacity events. The ministry also noted that the
number of complaints related to both dust and fugitive
emissions has declined over time, and that ministry
staff have observed improvements in the management
of fugitive emissions during regular site visits. Further,
in 2017, the ministry amended the facility’s air approval
authorizing the company to modify some of its
equipment, as well as recommended that the facility
improve its equipment maintenance, which together
should further reduce opacity exceedances.

Going forward, the ministry committed that any public
complaints to the MECP related to adverse impacts
from fugitive dust emissions will continue to result in a
field response by a provincial officer. The MECP stated
that staff would review the situation, collect samples,
and refer the incident to the ministry’s Environmental
Enforcement and Compliance Office (“enforcement
office”) for investigation, when appropriate. The ministry
also committed that all opacity exceedances reported
to the ministry by Essroc/Lehigh will similarly be
reviewed by a provincial officer to determine if a referral
to the ministry’s enforcement office is warranted.

To ensure timely handling of potential violations,

the ministry promised that all opacity exceedances

will be bundled and sent to the enforcement office
approximately six months from the date of the first
exceedance. Lastly, the MECP stated that it will
conduct a formal air inspection of the facility, and staff
will continue to conduct regular site visits approximately
once per month.
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What the ECO thinks:

The ECO believes that the MECP handled the
investigation adequately. Since the 2011 EBR
investigation of this facility, the ministry has at long last
taken some real action to increase its compliance and
enforcement efforts, following the previous decade of
weak, slow enforcement. The response to this recent
investigation signals a continuance of reasonable
compliance measures.

The public has abundant reason to
be frustrated about this facility and
the ministry’s enforcement actions
over the years.

Nonetheless, the public has abundant reason to

be frustrated about this facility and the ministry’s
enforcement actions over the years. Despite some clear
improvements in the facility’s operations, local residents
continue to live with cement dust that has affected their
air quality and covered their property for more than

15 years. Hopefully, the ongoing measures will further
reduce the emissions to the point that they cease
entirely. But should non-compliance continue, the ECO
strongly urges the ministry to escalate its enforcement
actions. Even though a facility may play an important
economic role, it should not be allowed to do so at the
expense of local residents and the environment.

For more information on this topic, please see

the ECO’s “MOE Failure to Stop Pollution” in our
2011-2012 Environmental Protection Report (pages
132-135).

City of Timmins’ Sewage Discharge to
Porcupine Lake (12017001)

What the public asked for

In May 2017, members of the public alleged that the
City of Timmins is allowing the discharge of raw sewage
into Porcupine Lake, and that the City has failed to
meet deadlines to upgrade its sewage system set out

in a provincial officer’s order issued by the Ministry

of the Environment, Conservation and Parks (MECP)

in 2012. The applicants state that the deteriorating
state of the City’s sewage system is causing sewage

to bypass treatment and discharge directly into the
lake. Further, the applicants alleged that sewage from
several newer homes in the area is piped directly to the
stormwater system that discharges to Porcupine Lake,
rather than to the sanitary sewers that pipe sewage to
the treatment plant. According to the applicants, the
alleged discharges are harming the natural environment,
interfering with recreational use of Porcupine Lake,
affecting the use and enjoyment of their property, and
presenting potential human health risks.

Porcupine Lake in Timmins, Ontario.

Photo Credit: Paul LaRocque, (CC BY 3.0).
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What the government did:
investigation undertaken

The MECP agreed to undertake the investigation. The
ministry investigated the applicants’ concerns regarding
homes having sanitary sewage lines connected to the
stormwater system. In 2010 the City of Timmins had
previously identified 10 homes that were improperly
connected to the stormwater system. As a result of
this application, the ministry made enquiries of the

city, which then inspected additional homes in the

area in the summer of 2017. Consequently, the city
identified one more residential sewage line that was
improperly connected and committed to correcting that
connection. The ministry asked the city to continue to
test residences in the neighbourhood.

With respect to the ongoing sewage bypasses, the
ministry explained that it is already taking action to
address the City of Timmins’ deteriorating sewage
system, including issuing provincial officer’'s orders
going back to 2012 that required sewage system
upgrades. As part of this investigation, the ministry
confirmed that the city was contravening provincial
legislation and had failed to meet the ministry-ordered
deadlines for the sewage system upgrades. However,
the ministry found that the city’s reasons for failing to
meet the deadlines were acceptable, and worked with
the city to set new deadlines to complete the system
upgrades. The MECP was also satisfied with the city’s
Public Notification Protocol for sewage bypasses, and
stated that it will continue to review the city’s annual
water quality monitoring reports.

In October 2017, the ministry completed the EBR
investigation and assured the applicants that it will
continue to monitor the city’s compliance with the order
to upgrade the sewage system; the ministry stated that
it will take further action as necessary. However, in the
spring of 2018, the applicants complained to the MECP
that the city had missed the ministry’s revised deadline
of February 28, 2018, to conclude Phase | of its sewage
treatment plant upgrades. The applicants urged the
MECP to enforce its orders and escalate enforcement
action, as promised by the ministry in its response to
this investigation. The ministry responded that the city

CHAPTER 1
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had made progress in completing Phase 1 upgrades to
the collection system, but the project had been delayed
as a result of ground settlement issues that caused a
major sewer pipe to break shortly after it was installed.
The MECP stated that it will continue to require the
City of Timmins to complete Phase 1 of the upgrades
as soon as practically possible and closely monitor the
progress of the completion of the Phase 2 upgrades.

Sewage bypasses are a serious
environmental matter.

What the ECO thinks:

The ECO is pleased that the MECP undertook

this investigation. Sewage bypasses are a serious
environmental matter. The ministry’s investigation
confirmed that the applicants are correct and that the
city is breaking the law. Its deteriorating sewage system
causes sewage to bypass treatment and discharge
directly into Porcupine Lake. The city did not meet the
deadlines in the 2012 provincial officer’'s orders that
required sewage system upgrades. Unfortunately, the
ministry took no enforcement action, accepted the
city’s excuses for its non-compliance, and extended the
deadlines for system upgrades.

For more on the issue of sewage bypasses, see
Chapter 2 in Volume 2 of the ECO’s 2018 Environmental
Protection Report.

Flooding from a Condominium
Development (12017002)

What the public asked for

Members of the public requested an investigation

of several alleged impacts from a condominium
development in North Bay. The applicants alleged

that the developer graded and raised the level of the
property, which disrupted the natural water flow on the
development site, and that the developer had failed to
install proper drainage. The applicants allege that this
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resulted in regular flooding of neighbouring properties,
in contravention of section 14 of the Environmental
Protection Act.

The applicants also alleged that the developer had
brought in fill contaminated with weeds, causing the
weeds to spread to adjacent properties. In addition,
the applicants alleged that the developers illegally
dumped waste on a neighbouring property, including
cement, rocks, roots and stumps, contrary to section
40 of the Environmental Protection Act. According to
the applicants, the developer is responsible for the
destruction of private property, including cutting trees
and failing to install silt fencing.

What the government did:
investigation denied

The Ministry of the Environment, Conservation and
Parks (MECP) decided not to conduct an investigation.
The ministry stated that the alleged matters of flooding
and weed infestation do not fall under the MECP’s
mandate, but rather rest with the local municipality.
Municipalities have the authority to control site alteration
under the Planning Act and to control weed infestations
under the Weed Control Act. The ministry noted that the
City of North Bay has indicated that it is actively working
to resolve the drainage issues. Similarly, the MECP
stated that the allegation of destruction of property does
not fall under the ministry’s mandate, but instead should
be addressed by local enforcement officials.

The ministry confirmed that the debris that was
allegedly dumped is subject to the requirements

for “waste” under the Environmental Protection Act
and Ontario Regulation 347. However, the MECP
determined that the disposal is not likely to cause harm
to the environment due to the type of materials that
were found on the property (i.e., roots, stumps, rocks
and concrete) and the length of time that had passed
since the incident occurred. The ministry also stated
that the dumping could not be substantiated by ministry
staff during a site visit.

What the ECO thinks: @

The ECO believes that the MECP’s decision to deny
this investigation was justifiable, given that the ministry
was unable to substantiate the allegations related to
waste, and that the local municipality is best positioned
to address the majority of the issues raised by the
applicants. The MECP appears to have thoroughly
evaluated the allegations made by the applicants, in
particular by proactively contacting the City of North
Bay to ascertain its intended approach to these
matters and conducting a preliminary site inspection
to assess the claims of illegal waste dumping.
Nonetheless, the ECO encourages the MECP to clarify
its position on the application of section 14 of the
Environmental Protect Act to issues such as the ones
raised in this request for investigation.

Flaring at a Petro-Chemical Plant
(12017004)

What the public asked for

Two residents of Ontario submitted an application

for investigation in October 2017 asking that the
Ministry of the Environment, Conservation and Parks
(MECP) conduct an investigation into flaring events

at the Imperial Qil Limited plant in Sarnia, which
occurred between February 23 and March 5, 2017.
The applicants stated that the flaring (burning off of
excess gases) caused significant noise and vibration,
and released contaminants into the air that resulted in
foul odours and caused some residents of the nearby
Aamijiwnaang community to experience difficulty
breathing, headaches and nausea. The applicants
also stated that the community had difficulty obtaining
information from the MECP and Imperial Oil during
and after the event, and that the ministry failed to
reach out to residents to determine whether they were
experiencing any adverse effects during the flaring.

The applicants alleged that the flaring incidents violated
both section 14 of the Environmental Protection Act,
which prohibits discharges of contaminants that cause
an adverse effect, and O. Reg. 419/05 (Air Pollution

— Local Air Quality). The applicants alleged the MECP
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had not sufficiently investigated the duration, extent and
severity of contaminant release as a result of the flaring.
The applicants also suspected that the air quality
monitoring from the MECP’s permanent monitoring
station in Aamjiwnaang First Nation, and the monitoring
conducted by Imperial Oil and a contracted company,
were inadequate to determine whether air quality
standards had been exceeded. The applicants stated
that upon a close review of the monitoring results,
there were indications that the flaring may have caused
elevated pollutant levels downwind of the plant.

The applicants pointed out flaws in the ministry’s
response to the major flaring event at the Imperial Oil
plant, including poor communication with the local
community and inadequate air quality monitoring.
Imperial Oil informed the Spills Action Centre of the
flaring at 6:34 p.m., but no response was initiated by
the ministry until almost an hour later; the ministry then
let another hour pass before notifying the Aamjiwnaang
First Nation. This was a lengthy delay, especially given
the effects of flaring the community has experienced
for years.

The applicants stated that the flaring incident appears
to be the tenth “malfunction-related flaring event” that
has occurred at the Imperial Qil plant since 2014.

Petrochemical plants use flaring to consume waste gases by
combusting them in an open flame.

Photo Credit: Richard Webb, (CC BY-SA 2.0).
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What the government did:
investigation undertaken

The MECP accepted the application and, as a result
of additional information and evidence submitted

by the applicants, referred the flaring event to its
Environmental Enforcement and Compliance Office for
investigation. The ministry stated that prior to receiving
this application, it had been unaware of the extent of
the adverse effects community members had reported
experiencing.

The MECP stated that enforcement and compliance
staff have met with community members and nearby
industrial companies to gather information about the
flaring event. The MECP is also requesting additional
information from Imperial Oil on facility operation, use
of equipment, and facility systems data. Based on
the findings, the office will determine if charges are
warranted. This investigation is ongoing at the time
of writing; through this investigation, the ministry will
determine if further action is appropriate, such as laying
charges and prosecuting the company.

The ministry also described a number of its completed
or ongoing actions taken to respond to the applicants’
concerns, including:

* review air emission modelling data from Imperial Oil
Limited for sulphur dioxide emissions during the flaring
event

* review a report from Imperial Oil assessing the
root cause of the flaring event and recommended
preventative actions (Imperial Oil completed these
actions in February 2018)

* commit to conduct more proactive outreach to the
community following significant emission events
to gather information, improve awareness of the
ministry’s role, and encourage reporting to the Spills
Action Centre and the ministry’s TIPS hotline

* provide hand-held air monitoring equipment to MECP
staff that can monitor for volatile organic compounds,
benzene, hydrogen sulphide and sulphur dioxide to be
used when responding to future incidents
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* meet with the Sarnia-Lambton Environmental
Association to discuss ways to use community
notification systems more effectively to share
information about industry operating conditions

* launch a new website (www.cleanairsarniaandarea.
com) that provides real-time air quality data

» work to improve procedures and expectations for
monitoring programs following industrial incidents
to ensure data includes parameters relevant to the
incident, and

» continue to implement the Sarnia Air Action Plan
to achieve the long-term goals of: implementing
technology at refineries to reduce emissions of
ground-level concentrations of contaminants;
minimizing fugitive emissions; reducing the frequency,
severity and duration of flaring events; enhancing
information sharing and collaboration with the local
community; and reducing emissions of priority
contaminants.

What the ECO thinks:

The ECO believes that the MECP handled this
investigation adequately. It appears that the MECP had
not properly investigated the incident when it occurred.
However, when it received this application, the MECP
took the applicants’ concerns seriously and appears to
be working to address them.

The ECO recommended that the
MECP work with Aamjiwnaang to
improve transparency and trust
between the ministry and the
community.

The ministry’s actions following this EBR investigation
align with the MECP’s broader efforts to: reduce air
emissions of contaminants from Sarnia area industries;
improve communication and outreach to local
communities; update air quality standards for priority
contaminants (e.g., sulphur dioxide); and understand

and minimize the cumulative effects of emissions from
many industrial facilities in a small geographic area
(another application for review completed by the MECP
in 2017 asked the government to review the need for a
new regulatory framework to address air pollution “hot
spots” — see R2008014).

The ECO and others have been urging the MECP

to better address this situation for many years. A
high-profile Toronto Star/Global TV investigation and
an application for review submitted to the ECO in fall
2017 have increased public pressure on the ministry
to ensure adverse effects are minimized. In our 2017
Environmental Protection Report, the ECO reported
on air pollution in the Aamjiwnaang community and
made several recommendations, including that the
MECP ensure community members have access to
real time air monitoring information, and that the MECP
work with Aamjiwnaang to improve transparency and
trust between the ministry and the community. As

a good start, the Ontario government worked with
Aamijiwnaang, industry and the public, as the Clean
Air Sarnia and Area (CASA) community advisory panel,
to launch a real time air quality monitoring website in
February 2018.

The ECO hopes that this investigation and the other
related efforts mark a turning point on this issue.
Only time will tell how much, or whether, the MECP
and industry will improve emissions, monitoring,
communications and reporting to improve the health
and quality of life of residents located in Chemical Valley
— one of the most polluted areas of the province.

For more information on this topic, please see

the ECO’s “Environmental Injustice: Pollution and
Indigenous Communities” in our 2017 Environmental
Protection Report (pages 98-147).

Vapour Emissions from a Gas Station
(12017005)

What the public asked for

Two Ontario residents submitted an application in
November 2017 requesting an investigation of a Shell
Canada gas station in east Toronto. The applicants
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alleged that the gas station contravened section 14 of
the Environmental Protection Act, which prohibits the
discharge of a contaminant into the environment that
may cause an adverse effect. One of the applicants

has been experiencing significant respiratory problems
that they believe are caused by the release of gasoline
vapour during refueling of the gas station’s underground
storage tanks by tanker trucks.

The applicants also suspect that the station’s vapour
recovery system is not always functioning adequately.
They contend that Shell Canada is therefore violating
Ontario Regulation 455/94 (Recovery of Gasoline
Vapour in Bulk Transfers), which requires service
stations to have a vapour control system that is
operating properly more than 95% of the time.

Prior to submitting their application, the applicants
filed multiple complaints with the Ministry of the
Environment, Conservation and Parks (MECP) of
noxious gasoline vapours on their property. The history
of their grievances goes back to 2014, when vapour
venting pipes were relocated closer to the applicants’
residential property during the station’s redesign and
expansion. Shell Canada has implemented several
mitigation measures since 2014, including installing a
fence, requiring additional measures by fuel delivery
truck drivers to reduce the release of fuel vapours, and
installing surveillance to ensure the vapour recovery
system is used during refueling.

In spring 2017, in response to continued complaints
from the applicants, Shell tested its vapour recovery
system during refuelling. One of the applicants and a
forensic engineer retained by the applicants attended
the tests. The applicants state that during the test
inadequate vapour control was observed while the
premium fuel tank was being filled. Shell subsequently
relocated the vent pipes further from the applicants’
property. Nonetheless, the applicants continued to
experience gasoline vapours on their property. In
subsequent letters exchanged between the applicants’
legal counsel and the MECP, the ministry stated it had
no outstanding concerns with the Shell station and had
closed its file. The applicants subsequently filed this
application for investigation.
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What the government did:
investigation denied

The MECP denied this application for investigation,
citing Shell Canada’s mitigation measures to-date, and
stating that ministry staff confirmed during a site visit in
December 2017 that the vapour recovery system was
in use and operational. The ministry also noted that

the Technical Standards and Safety Authority (TSSA),
who are the lead on fuel handling and storage protocol,
had not expressed any concerns with the gas station’s
operation. The MECP stated that it was satisfied by the
work carried out by Shell Canada and has closed its file
on the matter.

What the ECO thinks: @

This is a case of conflicting reports: the MECP asserts
that the Shell station is operating in compliance with
O. Reg. 455/94, but the applicants assert that vapours
still reach their property; the MECP asserts the vapour
control system is operational, but the applicants assert
they are still experiencing adverse effects. The ECO
does not have the mandate or resources to conduct
our own investigations and, therefore, cannot verify
which set of statements is more accurate. The ECO
does, however, try to assess the general handling of
applications by the ministry.

The ECO believes that the MECP’s decision to deny
this investigation was justifiable, based on the criteria
set out in the EBR. While the applicants’ request for
investigation was warranted given that they feel that
they are experiencing ongoing adverse effects, based
on the facts before us, including the ministry’s actions
to date, the ECO believes that the ministry’s denial

of the application is justifiable. The ministry and Shell
Canada appear to have taken the applicants’ concerns
seriously throughout the history of this issue, taking
various steps from 2014 to 2017 to try to resolve the
issue, and the ministry has determined that there is
currently no contravention of any environmental laws.
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3.1 Overview

One of the ECQO’s core functions is to review and
report annually to the Legislative Assembly on how
prescribed government ministries are complying with
the requirements of the Environmental Bill of Rights.
This is a significant responsibility; if ministries do not
properly carry out their EBR obligations, Ontarians
are denied their rights to participate in environmental
decision making.

In 2016, the ECO started issuing annual report cards
that evaluate how well each of the prescribed ministries
have executed their EBR responsibilities in a number

of categories. The EBR Report Cards help the ECO to
identify areas of EBR performance in which ministries
are succeeding, and areas that require improvement.
The report cards were designed to encourage ministries
to improve how they execute their EBR duties and,
consequently, make it easier for the public to exercise
their rights.

Since we started issuing EBR Report Cards, the ECO
has witnessed an increased level of engagement by
several ministries in satisfying their EBR responsibilities.
This year, staff from many of the prescribed ministries
demonstrated a strong commitment to ensuring

their ministries comply with the EBR. ECO staff

were contacted frequently by prescribed ministries’
EBR Co-ordinators (staff assigned to facilitate the
implementation of the EBR within their ministry) seeking
guidance or proactively informing the ECO of their
ministries’ EBR activities. Part of the ECO’s function is
to provide guidance to ministries on how to comply with
the EBR, and open lines of communication between

Since we started issuing EBR Report
Cards, the ECO has witnessed an
increased level of engagement by
several ministries in satisfying their
EBR responsibilities.

prescribed ministries and our office should help to
better serve members of the public seeking to exercise
their EBR rights.

Even more significantly, since the ECO started to issue
EBR Report Cards, ministry performance of EBR
responsibilities has improved measurably in some key
categories, improving the public’s ability to understand
and participate in government decision making on
important environmental matters, and exercise their
other EBR rights. However, there is still much room for
improvement.
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EBR Report Card basics

Reporting period

The EBR report cards cover ministry performance of
EBR responsibilities only during the ECO’s reporting
year, from April 1, 2017 to March 31, 2018.

Categories of evaluation

1. Quality of policy, act and regulation notices
posted on the Environmental Registry

2. Quality of instrument notices posted on the
Environmental Registry

3. Promptness of posting decision notices on the
Environmental Registry

4. Keeping notices on the Environmental Registry
up to date

5. Handling of applications for review and
investigation

6. Avoiding overdue applications for review
7. Considering Statements of Environmental Values

8. Co-operation with ECO requests

How we evaluate ministry performance

We use a set of detailed criteria to evaluate ministry
performance in each applicable category (not all
ministries are prescribed for all responsibilities under
the EBR). Our evaluation criteria are based not only
on the EBR’s strict legal requirements, but also on
what the ECO believes are best practices required
for a ministry to fulfil its obligations in light of the
EBR'’s purposes.

The results of our evaluations are presented
graphically, using coloured circles to represent a
ministry’s performance in a particular category:
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* green means that a ministry met or exceeded
the ECQO’s expectations and its legal obligations,

. means that a ministry’s performance
needs improvement, and

red means that the ministry’s performance is
unacceptable — the ministry has failed to comply
with its legal obligations and/or is frustrating the
environmental rights granted to the public by the
EBR.

The results are accompanied by trend lines
(7->), wherever applicable, to indicate whether
a ministry’s performance in a given category has
improved, declined or remained unchanged since
the previous reporting year.

The ECO provides written comments in each EBR
Report Card, pointing out ministries’ strengths
and weaknesses and any special considerations
or context. Each prescribed ministry had an
opportunity to review their EBR Report Card and
respond with a written comment.

EBR workload

Prescribed ministries have widely varying levels of
EBR responsibilities, or “EBR workloads.” Some
ministries, such as the MECP and the MNRF,

are prescribed for all aspects of the EBR and
exercise their EBR functions daily. Other ministries,
such as the EDU and the MOL, have fewer EBR
responsibilities and rarely need to take action to
fulfil those duties.

The ECO takes EBR workload into account when
evaluating ministry performance wherever possible;
for example, when evaluating how well a ministry
keeps proposal notices on the Environmental
Registry up to date, we consider the percentage
of the ministry’s open proposals that are outdated,
rather than the raw number of outdated proposals.
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EBR obligations), six of those ministries (MECP, MNRF,
OMAFRA, MGCS-TSSA, MMA, and MTO) saw an
overall improvement (see Table 1).

3.2 Summary of results for
2017/2018

The ECO is pleased to report that, on balance,
ministries improved their EBR performance again this
year. Of the eight prescribed ministries with high or
medium “EBR workloads,” (i.e., amount and frequency
of work that a ministry must undertake to satisfy its

Disappointingly, there were seven cases in which an
individual ministry’s performance in an EBR Report
Card category was unacceptable in 2018; however, this
still marks an improvement over 11 cases in 2017 and
21in 2016.

Table 1. Summary of EBR Report Card results, 2017/2018.

Prescribed Ministry  Quality of notices for Quality of notices Promptness of posting  Keeping notices on Handling of Avoiding Considering Co-operation Overall trend
policies, acts and for instruments decision notices on the Environmental  applications overdue Statements of with ECO since 2017
regulations posted posted on the the Environmental Registry up to date  for review and applications Environmental requests
on the Environmental Environmental Registry investigation for review Values (SEVSs)

Registry Registry
Ministries with a high EBR workload
© © @ © 0 Q| ~
® © @ © © @
Ministries with a medium EBR workload
oA ® © @ O © © 2
ww | © | @ @ w @ w © © A
) @ @ © © | 2
MMAH
MHO N/A N/A N/A N/A N/A N/A e —)
w | © @ ©  « »w | O ¥
ENDM
®© © v«  w | ©e]e|-x
© @ | © | » | w00~
Ministries with a low EBR workload

MEDJCT e . N/A N/A e ->

EDU N/A N/A N/A N/A N/A N/A e —)

MOHLTC N/A N/A N/A N/A N/A N/A e —)

1A N/A N/A N/A N/A Q ->

© w | © w | © | o

MOL N/A N/A N/A N/A e —)

MTCS Q N/A Q N/A a ->

TBS N/A N/A N/A N/A e —)

Quality of performance:

® Meets or exceeds expectations

Needs improvement
® Unacceptable
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Not prescribed for this category of EBR performance
N/A Not applicable (the ministry did not carry out any
responsibilities under this category in 2017/2018)

2 Quality of performance has improved since 2016/2017

-> Quality of performance unchanged since 2016/2017

N Quality of performance has declined since 2016/2017
No result in 2016/2017



Ministries improved their EBR
performance again this year.

In 2017, the ECO identified four key categories in
which the ministries should significantly improve their
performance.

Ministry performance in two of those categories
generally met the legal requirements of the EBR and
the ECO’s expectations this year. The remaining two
categories showed overall improvement since last

year, but the improvements were modest, and ministry
performance still does not meet the ECO’s expectations
in those categories.

The ECO is pleased to report that,
overall, ministry performance in
keeping Registry notices up to date is
now meeting the ECO’s expectations.

Keeping notices on the Environmental
Registry up to date:

The ECO is pleased to report that, overall, ministry
performance in keeping Registry notices up to date is
now meeting the ECO’s expectations. The number of
outdated proposals has decreased from over 1,900

in 2015 to 111 at the end of the 2017/2018 reporting
year. This year, three ministries (OMAFRA, MGCS-
TSSA and MMA) remedied their remaining outdated
proposals, while four others (ENG, MNDM, MTO and
MOI) continued to keep all of their open proposals

on the Environmental Registry up to date. Only two
ministries had any outdated proposals at the end of the
reporting year (the MECP had 37 and the MNRF had
74), and both ministries have been working to address
the problem.
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Avoiding overdue applications for review:

The MECP completed one of its overdue applications
this year, and the OMAFRA completed its remaining
overdue application shortly after the reporting year
ended. The problematic practice of taking unreasonably
long to complete EBR reviews is on its way to being
resolved, with the number of overdue applications for
review going down from seven in 2016 — dating as

far back as 2009 — to two in 2018, out of 19 ongoing
applications.

The problematic practice of taking
unreasonably long to complete EBR
reviews is on its way to being resolved.

Quality of notices for instruments posted on
the Environmental Registry:

This category saw only modest progress this year.
Some ministries have started to make improvements
consistent with the ECO’s suggestions in 2017, such
as providing background information about instrument
types, avoiding technical language and jargon, and
including links to instruments and key supporting
information. The MNRF has started to implement
promised new templates for its Aggregate Resources
Act instrument notices, which are an improvement over
notices in past years. Disappointingly, however, the
MNRF’s notices still lack information about site-specific
environmental impacts, and fail to include links to
proposed or final instruments, both of which the ECO
believes are necessary to consult the public effectively.
Overall, instrument notices still need to improve.

Promptness of posting decision notices on
the Environmental Registry:

The ECO is encouraged that five ministries gave the
public notice of environmentally significant decisions
more promptly this year. However, only two ministries
(ENG and MTO) posted notices promptly at least 80%
of the time, and overall performance in that category
remains unacceptable to the ECO.
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Going forward:

1. The MECP and the MNRF should remedly alll
remaining outdated proposals, and all other
ministries should continue to keep proposal notices
up to date to ensure that the public can rely on the
Environmental Registry for timely information about
the government’s environmental proposals. Further,
ministries should provide more helpful information
for the public in proposal updates, including the
status of the proposal, an explanation of any delay or
action underway, and anticipated timing for making a
decision.

2. The MECP should complete its two remaining
overdue applications for review, and all ministries that
undertake reviews should complete reviews within
a reasonable time, as required by the EBR. When
responding to applications for review, all ministries
should strive to better address all valid environmental
issues raised by the applicants.

3. Ministries that post instrument notices should
continue to improve the quality of those notices by
providing more information about the instrument
type, explaining site-specific environmental
impacts of proposed instruments, avoiding jargon
and overly technical language, including links to
approval documents and supporting information,
and providing or improving geographic descriptors.
The new Environmental Registry, once it includes
instrument notices, may help (see Chapter 1, section
1.4.6).

4. All ministries should give the public prompt notice
of decisions on the Environmental Registry — ideally,
within two weeks of the decision being made.
Ministries should clearly indicate in every decision
notice the date that the decision was made.

You can find more details about ministry performance

in each of the EBR report card categories in section
3.3, below. Prescribed ministries’ individual EBR Report
Cards for 2017/2018 are found in section 3.4. Individual
ministry comments on their EBR Report Cards can be
viewed online at eco.on.ca.
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3.3 Results by category

Below is a summary of EBR performance, by category,
in 2017/2018. Note that the tables showing results for
each category only include results for ministries that

(a) are subject to that category of EBR performance,
and (b) carried out EBR responsibilities in that category
during the reporting year (i.e., between April 1, 2017
and March 31, 2018).

Category #1: Quality of policy, act
and regulation notices posted on the
Environmental Registry

Notices posted on the Environmental Registry should
enable members of the public to understand and
meaningfully comment on a proposal, or understand a
decision. The ECO evaluated all proposal and decision
notices posted in 2017/2018 for policies, acts and
regulations to determine whether:

they are clearly written Quality of notices for policies, acts
and regulations

they describe, in
sufficient detail, what MECP e
is being proposed and MNRE e
why (including providing
links to key and OMAFRA e
supporting documents), MGCS-TSSA e
they explain the MMA e
potential environmental
impacts ENG e
ministries gave enough MNDM
time to the public to

P o )
comment on proposals,
and MEDJCT e
In decision notices, MOl e
ministries described the
effects, if any, of public MTCS e

comments on the
ministry’s decision.



Again this year, the ECO found that the quality of most
ministries’ policy, act and regulation notices generally
met the ECQO’s expectations. In most cases, ministries
provided detailed, well-written explanations of these
proposals and decisions, usually explaining how the
policy, act or regulation was anticipated to affect the
environment, and including links to the draft and final
policies, acts and regulations, as well as other supporting
information. However, notices posted by the MNDM fell
somewhat short, frequently lacking clear explanations

The quality of most ministries’ policy,
act and regulation notices generally
met the ECO’s expectations.

of what was being proposed or decided, and failing to
include information about environmental impacts.

Further, the ECO encourages all ministries to consider
providing more than the minimum 30-day comment
period required under the EBR for the public to provide
feedback on proposed policies, acts and regulations,
given the complexity and public interest in many of
these important proposals. Some ministries, such as
the MECP and the MNRF, regularly provide 45 days for
the public to comment on such proposals.

Category #2: Quality of instrument notices
posted on the Environmental Registry

Like policy, act and regulation notices, proposal and
decision notices for instruments (licences, permits

and other approvals) should enable members of the
public to understand and meaningfully comment on

a proposal, or understand a decision. Further, many
instruments have accompanying third-party appeal
rights under the EBR, and a poor quality decision notice
could affect the public’s ability to exercise those rights.

Five ministries are prescribed for posting instrument
notices (MECP, MNRF, MGCS-TSSA, MMA and
MNDM). The ECO evaluated a random selection of up
to 25 instrument proposal notices and 25 instrument
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decision notices posted in 2017/2018 by each of the
5 ministries to determine whether the notices:

are Clearly written

« describe, in sufficient detail, what is being proposed
and why (including providing links to the proposed
instrument and other supporting documents)

describe the geographic area that will be affected by
the instrument

describe anticipated environmental impacts

in proposal notices, provided enough time for the
public to comment, and

in decision notices, describe the effects, if any, of
public comments on the ministry’s decision.
This year, of the five

o ) Quality of notices for instruments
ministries prescribed

for posting instrument MECP e
notices, two ministries
(MECP and MGCS- MNRF
TSSA) generally met the MGCS-TSSA e
ECO'’s expectations in

this category — up from MMA
just one ministry (MECP)
in 2017. The remaining
three ministries continue
to require improvement.

MNDM

The ECO saw modest progress in
some instrument notices this year, in
line with our suggestions in 2017.

Despite these unimpressive results overall, the ECO
saw modest progress in some instrument notices
this year, in line with our suggestions in 2017. These
improvements should make instrument notices more
informative for the public, and enable the public to
more easily exercise their EBR rights to comment on
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proposals and seek leave to appeal certain instrument
decisions. For example:

 the MECP, the MNRF and the MNDM started to
provide more background information about certain
approval types,

* the MECP and MGCS-TSSA started to include more
links to approval documents, with the MECP providing
links to draft instruments in proposal notices, and
the MGCS-TSSA providing links to final approval
documents in decision notices, and

* the MNRF and the MNDM included better descriptions
of the geographic location of proposed instruments
under the Aggregate Resources Act and the Mining
Act, respectively. Further, in some notices the MECP
included Google map links to identify proposed
instrument locations.

Unfortunately, the MNRF’s proposal notices for
Aggregate Resources Act instruments are still falling
short. The ECO is encouraged that the MNRF had
started to roll out new templates in some of its notices
in response to the ECO’s past criticisms. The new
templates provide more background information about
the Aggregate Resources Act licence process and
better geographic descriptors of instrument locations.
However, the ECO is extremely disappointed with the
MNRF’s continued failure to include any information

in its instrument proposals about site-specific
environmental impacts of proposed aggregate licences
and permits, or to include links to approval documents.
We strongly believe that these are critical components
of a good instrument notice, and that the ministry’s
failure to provide that information deprives the public of
its opportunity to make informed comments.

The ECO is extremely disappointed
with the MNRF’s continued failure
to include any information in its
instrument proposals about site-
specific environmental impacts

of proposed aggregate licences

and permits, or to include links to
approval documents.

Category #3: Promptness of posting decision
notices on the Environmental Registry

The EBR requires ministries to post decision notices
on the Environmental Registry “as soon as reasonably
possible” after making a decision. When they fail to

do so, they deprive the public of its right to prompt
notice of the decision. When the decision is about an
instrument that is subject to leave to appeal, failure to
post a decision notice promptly can thwart the public’s
right to challenge the ministry’s decision about the
instrument.

The ECO believes that ministries should usually be able
to post decision notices on the Environmental Registry
within two weeks of making a decision. We give partial
credit to ministries that post decisions between two and
four weeks after making a decision.

Overall performance in the
promptness category continued to be
unacceptable.

Despite improvements by five ministries in this category
(MECP, ENG, MGCS-TSSA, MMA and MTO), overall
performance in the promptness category continued

to be unacceptable in 2017/2018. Only two ministries
(ENG and MTO) met the ECO’s expectations.
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ministries simply did not decision notices
post decision notices MECP
promptly after decisions

were made, sometimes MNRF e
taking many mpnths OMAFRA e
to tell the public about
important decisions. MGCS-TSSA
For example, the MNRF

MMA

took over a year to post

decision notices about ENG 0
amendments to the
Niagara Escarpment MNDM 9
Pl

an, and the MEDG Mo e
took over four months
to inform the public MEDJCT .

about the passage of
the Cutting Unnecessary Red Tape Act, 2017, which
included amendments to the Pesticides Act. Such
delays deprive the public of the right to know about
ministry decisions within a reasonable timeframe.

Finally, in some cases ministries do not clearly indicate
in decision notices the date that a decision was made,
making it impossible for the ECO to evaluate how
promptly the decision notice was posted; in those
cases, we treated the decision notices as though they
were not posted promptly. Unknown decision dates
are primarily a problem with policies and instruments;
the ECO is usually able to independently determine the
decision date for acts and regulations. For example, this
year the ECO could only determine the decision dates
for MNDM instruments in 20% of cases. While the
MNDM generally posted decision notices promptly in
those cases, we could not evaluate the remaining 80%
of notices for promptness, leaving the MNDM with an
“unacceptable” performance result in this category.

Ministries have made some progress on this front;

this year the ECO was able to determine the decision
date for 81% of the decision notices that we reviewed,
up from 66% last year. The MNRF stood out as

doing a particularly good job in this regard, providing
decision dates in 98% of the ministry’s notices that we
reviewed. The ECO again encourages other ministries
to clearly indicate in decision notices the date that
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a decision was made, to be more transparent and
informative for the public.

Category #4: Keeping notices on the
Environmental Registry up to date

Keeping notices up to date

MECP

For the Environmental
Registry to be a reliable
source of up-to-date
information for the MNRE
public, prescribed
ministries must give
notices of decisions
promptly, and keep
notices for prolonged MMA
proposals updated so

OMAFRA

MGCS-TSSA

that the public can easily ENG
determine the status of MNDM
those proposals.

MTO
Since 2015, the ECO

Mol

has raised serious
concerns about the MTCS
number of proposal
notices on the Environmental Registry that we consider
to be “outdated” (i.e., proposals that were posted more
than two years previously, without any updates or a
decision). We urged ministries to fix this problem by
posting decision notices for old proposals that have
been decided or abandoned, and by posting status
updates for long-standing proposals that continue to be
“open,” i.e., under consideration by the ministry.

Q000000000

Ministries have made great strides
in bringing the number of outdated
notices on the Environmental
Registry down from over 1,900 in
2015 to just 111.

Ministries have made great strides in fixing this problem,
bringing the number of outdated notices on the
Environmental Registry down from over 1,900 in 2015 to
just 111 at the end of this reporting year (see Table 2).
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Table 2. Outdated proposals on the Environmental Registry,
by year.

Year Number of outdated proposals

2015 1,914
2016 839
2017 136
2018 111

The ECO is pleased to report that most ministries are
now doing a good job of keeping their proposal notices
up to date on the Registry. This year, three ministries
(OMAFRA, MGCS-TSSA and MMA) remedied all of their
remaining outdated proposals, while four others (ENG,
MNDM, MTO and MOI) continued to keep all of their
open proposals on the Environmental Registry up to
date.

The MECP and the MNRF, which post the majority

of all proposals on the Environmental Registry, are
responsible for the 111 outdated proposals that
remained on the Environmental Registry at the end of
the reporting year (see Figure 1). The MECP’s results
in this category remain positive because only 4% of
its open proposals are outdated; by contrast, the
MNRF’s performance in this category is unacceptable
to the ECO because 31% of its open proposals are
outdated. Promisingly, both ministries have proactively
contacted the ECO about working to remedy those
outdated notices. The ECO urges the MECP and the
MNRF to remedy all remaining outdated proposals,
and encourages all other ministries to continue to
keep proposal notices up to date to ensure that the
public can rely on the Environmental Registry for timely
information about the government’s environmental
proposals.

MECP | ——— - 2%

MNRF I 31%

MNDM [ 0%
MMA Il 0%

MTO I 0%
ENG 1 0%
OMAFRA | 0%
MGCS-TSSA | 0%
MOl | 0%
MEDJCT | 0%
MTCS | 0%

Ministry

0 200

400 600 800 1,000

Number of Open Notices

B Qutdated ™ Not Outdated

Figure 1. Status of all open proposal notices on the Environmental Registry as of April 1, 2018.
Proposal notices that were initially posted more than two years ago, or have not been updated
within the last two years, are considered to be outdated. Percentages indicate the number of
outdated proposal notices relative to all open proposal notices for which the ministry is responsible.
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Providing informative updates

To keep the Environmental Registry up to date,
ministries must vigilantly update any proposals
that remain open as they near the two-year mark.
Since 2015, the ECO has accepted updates that
simply indicate that a ministry is continuing to
consider a proposal; this was enough to inform
members of the public that the proposal had

not, in fact, been decided or abandoned, and
enabled ministries to more quickly update notices
and improve the quality and reliability of the
Environmental Registry overall.

However, in some cases such bare updates

have left members of the public dissatisfied

and wondering what was actually going on

with a proposal. Going forward, the ECO urges
prescribed ministries to provide more information
in proposal updates. As a best practice, ministries
could:

* describe the status of the proposal

« if the proposal is on hold or delayed, explain
why

« if the ministry is actively working on the
proposal, briefly describe the nature of that
work, and

* provide an estimated timeline for making a
decision.

The above information would help members

of the public — particularly those who took the
time to comment on the proposal when the
ministry initially posted it — to better understand
the status of the proposal and what to expect
going forward. The ECO urges ministries, as a
best practice, to provide more helpful information
for the public in proposal updates, including the
status of the proposal, an explanation of any
delay or action underway, and anticipated timing
for making a decision.
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Category #5: Handling of applications for
review and investigation

Handling of applications

The ECO evaluates

how well prescribed

ministries have handled MECP e
applications for review MNRE Q
and investigation

submitted by members OMAFRA .
of the public. We MIVA

conduct this evaluation

once the application is “concluded” (i.e., once the
ministry has either denied the application at the
preliminary stage or completed the undertaken review
or investigation, and given notice to the applicants of
the final outcome).

In our evaluations, the ECO considers criteria such as
whether a ministry:

* met all of the timelines set out in the EBR,

« followed EBR criteria in deciding not to undertake a
requested review or investigation,

» addressed all valid environmental issues raised by the
applicants, and

* wrote a clear and sufficiently detailed decision.

For purposes of the EBR Report Cards, the ECO
evaluates each ministry’s handling of applications
overall, to provide a single result (represented by a
coloured circle) for each ministry. For more
information about the EBR applications process
and a more detailed evaluation of individual
applications that ministries concluded in 2017/2018,
see Chapter 2.

This year, four ministries concluded applications for
review and investigation. Overall ministry performance
was relatively consistent with 2016/2017, and there is
still room for improvement. Two ministries (MECP and
MNRF) generally met the ECO’s expectations; however,
both of those ministries failed to meet at least one
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statutory deadline, and showed room for improvement
in other key criteria for individual applications. The
OMAFRA concluded just one application for review

in 2017/2018 relating to rules about tree cutting for
agricultural land, but did a poor job of handling that
application in accordance with EBR requirements.

The MMA denied all four applications it received this
year, and for some of thoseg, it did not do a good job
acknowledging and addressing the valid environmental
issues raised by the applicants.

Going forward, the ECO urges ministries to better
address all valid environmental issues raised by
applicants when responding to applications for review.

Category #6: Avoiding overdue applications
for review

When a ministry agrees

Avoiding overdue applications

to undertake a review

in response to EBR MECP Q
applications submitted MNRE e
by the public, the EBR

requires the ministry to OMAFRA

complete that review

“within a reasonable A e

The practice of taking unreasonably long to complete
EBR reviews is on its way to being resolved, with the
number of overdue applications for review going down
from seven in 2016 — dating as far back as 2009 - to
two in 2018, out of 19 ongoing applications.

The ECO urges the MECP to complete
its final two overdue applications for
review.

However, the ECO urges the MECP to complete its

final two overdue applications for review (review of the
EBR, submitted in 2010; and review of a waste disposal
site, submitted in 2013), and encourages all ministries
that undertake reviews to complete them within a
reasonable time, as required by the EBR.

Category #7: Considering Statements of

Environmental Values
Considering Statements of
Environmental Values

The ECO must report
annually on whether

time.”

In 20186, the ECO identified a systemic problem

with ministries — particularly the MECP — taking an
unreasonably long time to complete reviews. That year,
the ECO identified seven applications — dating as far
back as 2009 - that we considered to be overdue.

At the end of the 2016/2017 reporting year, four
overdue applications remained (three by the MECP and
one by the OMAFRA), and the ECO was hopeful that
the ministries would conclude those reviews soon after.
This year, just one of those reviews was concluded by
the end of 2017/2018: the MECP’s review regarding air
pollution hotspots. However, the OMAFRA concluded
its one overdue review shortly after the 2017/2018

prescribed ministries MECP e
have complied with

the EBR requirement MNRF

to consider their

SEVs when making OMAFRA e
decisions that affect the MGCS-TSSA Q
environment. To fulfill

this duty, the ECO asks | MMA )
ministries for proof that ENG 9
they have considered

their SEV - in the form | MNOM ()
of an “SEV consideration

document” — for all MTO e

decisions on policies,

acts and regulations posted on the Environmental

reporting year ended.

Registry, as well as select decisions about permits and
other approvals. We give ministries four weeks from the
date of our request to provide their SEV consideration
documents. Results in this category reflect both ministry
compliance with the requirement to consider their
SEVs, as well as whether ministries promptly provided
proof of their SEV consideration to the ECO.
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Ministries generally comply with the requirement to
consider their SEVs, and readily provide prompt proof
to the ECO that they have done so. This year, the
ECO requested proof of SEV consideration from eight
ministries, and six of those ministries easily met the
ECO’s expectations overall (see Figure 2).

Five ministries provided proof of SEV consideration
within four weeks in response to every request (MMA,
OMAFRA, MTO, MNDM, and MGCS-TSSA). Of the
remaining three ministries, when they did provide proof
of SEV consideration, the MNRF provided it within

four weeks in 95% of cases, followed closely by the
MECP in 82% of cases, while the ENG only responded
promptly 40% of the time.

MECP
MNRF
MMA
ENG
OMAFRA
MTO
MNDM

MGCS-TSSA

(@]

20
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Unfortunately, the MNRF still needs improvement, as

it continues to take the position that documenting

SEV consideration is not required for certain types of
permits issued under the Endangered Species Act,
2007. This year, the ministry also failed to document
SEV consideration for aggregate approval site plan
amendments under the Aggregate Resources Act,
including amendments that increased the tonnage of
aggregate that could be removed, and increased the
depth of extraction from above the water table to below
the water table. The ECO disagrees with the MNRF’s
position that documenting SEV consideration is not
required for these instruments. The EBR requires the
ministry to consider its SEV when making decisions about
all environmentally significant permits and approvals.

The ENG also fell below the acceptable standard in this
category. Of the ECO’s six requests for proof of SEV
consideration this year, the ministry failed to provide
proof altogether in response to one request, and took
an unacceptably long time — almost three months — to
respond to three others. Going forward, the ECO

urges the ENG to consider its SEV, and document that
consideration, concurrently with decision making so
that the ministry can provide proof of SEV consideration
promptly when requested by the ECO.

40 60 80 100 120

Total Number of SEV Document Consideration Requests

# SEV Document Provided Late  m SEV Document Provided On Time m SEV Document Not Provided

Figure 2. Ministry responses to requests made by the ECO for proof of consideration of
Statement of Environmental Values, by prescribed ministry, in 2017/2018.

Environmental Commissioner of Ontario 2018 Environmental Protection Report 87



ol

Category #8: Ministry co-operation with ECO
requests

The ECO must report annually on whether prescribed
ministries have co-operated with requests for
information by the Commissioner.

Ministry co-operation

MECP

Ministry co-operation
is vitally important to
the ECO’s ability to
effectively carry out MNRF
our mandate; without
it, we could not review
environmentally
significant decisions in
an efficient and timely MMA
manner. Each of the

OMAFRA

MGCS-TSSA

MHO
prescribed ministries,
as well as the Technical ENG
Standards and Safety
Authority (TSSA), MNDM
designate at least one MTO
staff person as their
“EBR co-ordinator.” MEDJCT
Each EBR co-ordinator EDU
is responsible for
facilitating the MOHLTC
implementation of the
EBR within their ministry. | A0
Most interactions Mol

between the ECO and
the ministries occur via moL
these co-ordinators;
however, on occasion
we also contact ministry TBS
staff responsible
for program delivery directly, with specific, detailed
information requests.

MTCS

Q000000000 GO0000O0

The Commissioner herself also routinely engages
with deputy ministers. These interactions include
requests for briefings on specific issues, data, internal
documents and explanations of ministry positions or
interpretations.

In 2017/2018, prescribed ministries were generally very
co-operative. Ministry staff responded to numerous
requests for information, and briefed the ECO on a
range of topics, such as climate change adaptation,
wastewater pollution, biodiversity monitoring and
wetlands. When asked — and in some cases proactively
— ministries provided ECO staff with documents and
other information. Ministries also provided answers to
questions on several specific topics from ECO staff.

For example, this year, the ECO’s climate change team
wrote to each prescribed ministry and asked them to
explain how the ministries were incorporating climate
change considerations into their decision making. Every
ministry responded to our request.

Ministry staff responded to numerous
requests for information, and briefed
the ECO on a range of topics.

However, lateness was a particular problem this year;
ECO staff had to follow up with several ministries to
obtain requested information beyond the deadline
given, and to arrange for requested briefings.

The ENG stood out this year as being particularly
tardy and less co-operative than other ministries.
The ECO’s energy team requested a large amount

of information and factual review from the ENG, and
ultimately received it — but not without ECO staff and
the Commissioner having to repeatedly follow up. The
ENG’s lengthy delays affected ECO staff’s ability to
deliver our reports on schedule.

On a good note, the MNRF — which the ECO singled
out last year for its lack of co-operation — met the
ECO'’s expectations this year, providing prompt and
thorough responses to our requests.

The ECO strongly encourages all ministries to respond
promptly to our requests for information, and to reach
out proactively to ECO staff if they need clarification or
additional time to respond.
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3.4 Individual ministry EBR
Report Cards 2017/2018 EBR Report Card legend

Quality of performance:
o Meets or exceeds expectations
Needs improvement
e Unacceptable
Not prescribed for this category of EBR
performance
N/A Not applicable (the ministry did not carry
out any responsibilities under this category
in 2017/2018)

The ECO’s EBR Report Cards set out below evaluate
EBR performance by ministries that were subject to
EBR requirements (i.e., prescribed under O. Reg.
73/94) during the ECQO’s 2017/2018 reporting year
(April 1, 2017 — March 31, 2018). The EBR report cards
do not cover ministry performance after the end of the
2017/2018 reporting year.

Readers should note that on June 29, 2018 (after
the end of the ECO’s 2017/2018 reporting year), the » Quality of performance has improved since
Ontario government made the following changes to 2016/2017

EBR-prescribed ministries: > Quality of performance unchanged since

2016/2017
* the Ministry of Economic Development and Growth v Quality of performance has declined since

became the Ministry of Economic Development, Job 2016/2017
Creation and Trade (MEDJCT) No result in 2016/2017

* the Ministry of Municipal Affairs and the Ministry
of Housing joined to become the new Ministry of
Municipal Affairs and Housing (MMAH)

* the Ministry of Energy and the Ministry of Northern
Development and Mines joined to become the new
Ministry of Energy, Northern Development and Mines
(ENDM)

* the Ministry of the Environment and Climate Change
became the Ministry of the Environment, Conservation
and Parks (MECP), and

* the Ministry of Indigenous Relations and Reconciliation
became the Ministry of Indigenous Affairs (IAO)

This section includes an EBR Report Card for each of
the 17 individual ministries that were prescribed during
the ECO’s reporting year, using the ministry’s new name
where applicable. In the two cases in which ministries
have been combined (i.e., ENDM and MMAH), two
report cards are issued to each of the new combined
ministries to reflect the individual EBR performances of
the previously separate constituent ministries.

Individual ministry comments on their EBR Report
Cards can be viewed online at eco.on.ca.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Agriculture, Food and Rural Affairs (OMAFRA)

ECO Comment: The OMAFRA continued to carry out some of its EBR obligations extremely well this year. The ministry posts high quality notices
on the Environmental Registry, and, whenever asked by the ECO, promptly provides proof that it has considered its Statement of Environmental
Values when making environmentally significant decisions. Ministry staff continue to be proactive in seeking the ECO’s guidance on EBR matters
and are communicative and helpful when responding to ECO requests. The ECO particularly appreciated the OMAFRA's efforts in providing
informative briefings on wetlands, forests and runoff. Unfortunately, again this year the ministry took an unacceptably long time to post one
decision notice, and, because the ministry failed to indicate the decision date in other decision notices, the ECO could not determine how promptly
the OMAFRA notified the public of those decisions. The OMAFRA can resolve this deficiency by clearly stating the decision date in decision notices
and by posting decision notices on the Environmental Registry promptly after it makes decisions. The ECO was disappointed in the OMAFRA’s
handling of the one review that it completed during the ECO’s 2017/2018 reporting year, and that the ministry did not complete a review that the
ECO identified as overdue last year (although it did complete that review in April 2018). On a positive note, the OMAFRA's new practice of posting
information notices on the Environmental Registry to provide updates on the status of its EBR reviews should serve the public well.

Category Result Trend ECO Comments
Quahtyv of notices for policies, .aCtS and The OMAFRA continued to post very high quality notices for policies, acts and
regulations posted on the Environmental —) ) )

. regulations in 2017/2018.
Registry
Quiality of notices for instruments posted on the The OMAFRA is not required to post instrument notices on the Environmental
Environmental Registry Registry.

The OMAFRA posted five decision notices this year. The ministry took an
unacceptably long time to give notice to the public of one policy decision, and
Promptness of posting decision notices on the ‘ _) in three other cases the ECO was unable to determine the date the decision
Environmental Registry was made. The ECO encourages the OMAFRA to specifically state in decision
notices when its decisions were made in order to ensure transparency and
accountability to the public.

Keeping notices on the Environmental Registry

up to date A Environmental Registry. All of its notices open at the end of the 2017/2018

‘ This year, the OMAFRA remedied its remaining outdated notices on the
reporting year were up to date.

The OMAFRA received and denied one application for review in 2017/2018,
and did a poor job of handling that application. The ECO urges the ministry
. N/A to comply with EBR requirements and address all valid environmental issues
raised by applicants when making decisions on applications for review. The
OMAFRA is not prescribed for applications for investigation under the EBR.

Handling of applications for review and
investigation

At the end of the reporting year, the OMAFRA had still not concluded a review
that the ECO identified as overdue in 2016/2017. However, the ministry
completed that review shortly after the end of the reporting year. The ECO

is pleased that the OMAFRA is following the MECP’s practice of posting
information notices on the Environmental Registry to provide updates to the
public on the status of applications for review.

Avoiding overdue applications for review —)

Considering Statements of Environmental ' _) Again this year, the OMAFRA responded promptly to all of the ECO’s requests
Values (SEVs) for SEV consideration documentation.

The OMAFRA continued to be responsive to the ECO’s requests for

9 information, responding to requests from the ECO’s climate and environmental
protection teams. The ministry also provided some very well co-ordinated and

informative briefings to ECO staff on wetlands, woodlands and runoff.

Co-operation with ECO requests .
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Economic Development, Job Creation and Trade (MEDJCT)

ECO Comment: This year, the MEDJCT posted good quality notices on the Environmental Registry to consult the public on a proposed act and a
proposed policy. However, the ministry took an unreasonably long time to give notice to the public about its decisions on those proposals; the ECO
encourages the MEDJCT to post decision notices more promptly in 2018/2019.

Category Result Trend ECO Comments
) . - The MEDJCT posted four notices on the Environmental Registry in
Quality of notices for policies, acts and ) .
regulations posted on the Environmental ‘ _) 2017/2018, and all of the notices were detailed and easy to understand.
Regist However, the ECO encourages the MEDJCT to consider allowing more than
gistry 30 days, whenever possible, for the public to comment on proposals for acts.
Quality of notices for instruments posted on the The MEDJCT is not required to post instrument notices on the Environmental
Environmental Registry Registry.
The MEDJCT posted just two decision notices on the Environmental Registry
this year. Unfortunately, the ministry took 40 days to give notice to the public
Promptness of posting decision notices on the of a policy decision to update its Statement of Environmental Values, and 129
) h N/A ; . ) ; )
Environmental Registry days to give notice of an important act that was passed in the legislature.
The ECO urges the MEDJCT to give public notice of its decisions far more
promptly.
Keeping notices on the Environmental Registry N/A N/A The MEDJCT did not have any open proposals on the Environmental Registry
up to date at the end of 2017/2018.
Handling of anplications for review and The MEDJCT is not prescribed for applications for review, and no acts or
) ) 9 . PP instruments administered by the MEDJCT are prescribed for applications for
investigation ) -
investigation under the EBR.
Avoiding overdue applications for review The MEDJCT is not prescribed for applications for review under the EBR.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the MEDJCT in
Values (SEVs) 2017/2018.
The ECO had limited contact with the MEDJCT in 2017/2018, but the ministry
. . did respond to a request from the ECO’s climate change team to explain
Co-operation with ECO requests . -) how the ministry incorporates climate change considerations into its decision
making.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Education (EDU)

ECO Comment: The EDU has a low EBR workload. There was little material with which the ECO could evaluate the EDU’s execution of its

EBR responsibilities in 2017/2018, as the ministry did not post any notices on the Environmental Registry. However, the ECO commends the

EDU for voluntarily considering an EBR application for review — before the ministry was legally required to do so — asking it to improve Ontario’s
school curriculum with regard to sustainable food systems and the nutrition guidelines used in schools. The EDU also co-operated by providing
information requested by the ECO’s climate change team, but the ECO urges the EDU to respond to our requests for information more promptly in

2018/2019.
Category Result Trend ECO Comments
Quality of notices for policies, acts and
regulations posted on the Environmental N/A N/A The EDU did not post any policy, act or regulation notices in 2017/2018.
Registry
Quiality of notices for instruments posted on the The EDU is not required to post instrument notices on the Environmental
Environmental Registry Registry.

Promptness of posting decision notices on the

) : N/A N/A The EDU did not post any decision notices in 2017/2018.
Environmental Registry

Keeping notices on the Environmental Registry N/A N/A The EDU did not have any open proposals on the Environmental Registry at
up to date the end of 2017/2018.

The EDU became prescribed for receiving applications for review in
N/A N/A September 2017. The ministry did not conclude any applications for review
under the EBR in 2017/2018 after it was prescribed.

Handling of applications for review and
investigation

The EDU did not have any open applications for review under the EBR at the

Avoiding overdue applications for review N/A N/A ond of 2017/2018.

Considering Statements of Environmental The ECO did not request proof of SEV consideration from the EDU in

N/A N/A

Values (SEVs) 2017/2018.
The ECO had limited contact with the EDU in 2017/2018, but the ministry did
respond to a request from the ECO’s climate change team to explain how the
Co-operation with ECO requests ‘ —) ministry incorporates climate change considerations into its decision making.

The ministry’s response to that request was tardy; the ECO encourages the
EDU to respond promptly to the ECO’s information requests in 2018/2019.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Energy, Northern Development and Mines (ENDM)

On June 29, 2018 (after the end of the ECO’s 2017/2018 reporting year), the Ministry of Energy (ENG) was combined with the Ministry of Northern
Development and Mines (MNDM) to become the new Ministry of Energy, Northern Development and Mines (ENDM).

However, the ECO has prepared separate EBR Report Cards to reflect the EBR performance of each of the individual ministries (ENG and MNDM)
during the ECO’s 2017/2018 reporting year.

Ministry of Energy (ENG)

ECO Comment: The ENG generally carried out its EBR responsibilities well this year, posting high quality notices on the Environmental

Registry and keeping its proposals up to date. The ministry made a significant improvement in giving the public prompt notice of the ministry’s
environmentally significant decisions on the Environmental Registry. Unfortunately, the ENG was less prompt in responding to the ECO’s requests
for proof that it had considered its Statement of Environmental Values (SEVs) when making decisions. The ECO urges the ministry to consider its
SEV whenever making a decision that may significantly affect the environment, and to provide documentation of that consideration promptly when
the ECO requests it. The ECO also encourages the ENG to respond more promptly to the ECO’s information requests, and to be more proactive in
communicating with the ECO about information requests or if the ministry needs guidance on EBR and Environmental Registry matters.

Category Result Trend ECO Comments

The ENG continued to post high quality notices, ensuring that notices were
Quiality of notices for policies, acts and thorough and used plain language; the ministry improved these notices
regulations posted on the Environmental ‘ —) this year by avoiding the use of undefined acronyms. The ECO encourages
Registry the ENG to include links to relevant documents and supporting information

wherever possible, to assist the public.

Quiality of notices for instruments posted on the The ENG is not required to post instrument notices on the Environmental
Environmental Registry Registry.

Promptness of posting decision notices on the . A The ENG showed great improvement this year in giving prompt notice of its
Environmental Registry decisions to the public.

Keeping notices on the Environmental Registry . _) In 2017/2018, the ENG did not allow any of its proposal notices on the

up to date Environmental Registry to become outdated.

Handling of applications for review and The ENG did not conclude any applications for review under the EBR in

) o N/A N/A

investigation 2017/2018.

Avoiding overdue applications for review N/A N/A The ENG did not have any open applications for review under the EBR at the

end of 2017/2018.

The ENG showed a decline in performance in this category. The ministry
provided SEV consideration documentation in response to 5 out of 6 requests
Considering Statements of Environmental . N from the ECO, but it took 11 weeks to respond in 3 of those cases. The ECO
Values (SEVs) urges the ENG to provide proof promptly (and in any case no longer than 4
weeks) when asked by the ECO to demonstrate that it has considered its SEV
when making a decision that affects the environment.

The ECO'’s energy conservation and climate change teams requested a large
volume of information from the ENG this year. The ENG ultimately provided all
of the requested information, but not without ECO staff having to repeatedly
Co-operation with ECO requests N follow up with the ministry. The ENG’s lengthy delays in providing information
affected ECO staff’s ability to deliver our reports. The ECO appreciates the
work required for the ENG to respond to our requests, but urges the ENG to
make greater efforts in 2018/2019 to respond to our requests more promptly.
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Ministry of Northern Development and Mines (MNDM)

ECO Comment: The MNDM made little improvement this year in carrying out its EBR obligations. The ministry’s notices on the Environmental
Registry continue to lack clarity and information about environmental impacts in many cases. However, the ECO was pleased that the MNDM
started to include hyperlinks to the CLAIMaps website to locate specific exploration licence locations, which is an improvement that will help the
public better navigate MNDM instrument notices. In many cases, the ECO was unable to determine how promptly the MNDM notified the public

of its decisions, leading the ECO to rate the ministry’s performance in that category as unacceptable. The ECO urges the MNDM to resolve this
deficiency by clearly stating the decision date in decision notices, providing links to approval documents, and posting decision notices on the
Environmental Registry promptly after the ministry makes decisions. The MNDM continued to keep its proposal notices on the Environmental
Registry up to date and to respond promptly to the ECO’s requests for proof that it considered its SEV when making decisions; the ECO hopes the
MNDM wiill continue these good practices and make further progress in the remaining categories in 2018/2019.

Category Result Trend ECO Comments
The MNDM made little improvement this year in the quality of its notices
) ) - for policies, acts and regulations. The ministry’s notices frequently lack
S:ouilllg':ic?r:2Otcl)cs?Zc:Oornpt?wl:Igi;/ifg;;a;rial _) information about environmental impacts, and do a poor job of explaining
Reg ist P clearly what is being proposed or decided. One exception was the ministry’s
gistry decision notice for the Mining Act modernization process, which was very well
done.
The MNDM made some further modest improvements to instrument notices
this year by, in some cases, hyperlinking the URL for the CLAIMaps website
Quality of notices for instruments posted to locate specific exploration licence locations. The ministry also started to
Y ) . P —) include stock text about environmental impacts of some proposed early
on the Environmental Registry ) ) S ) .
exploration permits. However, many of the ministry’s instrument notices still
do not explain potential environmental impacts, lack sufficient detail, and
consistently fail to include links to the draft or final instruments themselves.
In most cases it is impossible to determine how promptly the ministry has
given notice of its decisions to the public. MNDM does not indicate the
decision date in its decision notices, as recommended by the ECO, or include
Prompiness of posting decision notices on links to final instruments, which would indicate the issued (decision) date.
the Er?vironmen?al Regist . N In the approximately 25% of cases in which the ECO could determine the
gistry date that a decision was made, the ministry was reasonably prompt. The
ECO encourages the MNDM to specifically state in decision notices when
its decisions were made, and to post decision notices promptly, in order to
ensure transparency and accountability to the public.
Keeping notices on the Environmental . _) The MNDM continued to keep all of its notices on the Environmental Registry
Registry up to date up to date in 2017/2018.
Handling of applications for review and N/A N/A The MNDM did not conclude any applications for review or investigation under
investigation the EBR in 2017/2018.
Avoiding overdue applications for review N/A N/A ;h:eMnggi\/IZS;d;;ct) 1h;ave any open applications for review under the EBR at
Considering Statements of Environmental . _) The MNDM responded promptly to all of the ECO’s requests for SEV
Values (SEVs) consideration documentation in 2017/2018.
The MNDM co-operated with the ECO’s requests for information in
2017/2018, including responding promptly to a request from the ECO’s
Co-operation with ECO requests . _) climate change team to explain how the ministry incorporates climate change

considerations into its decision making. MNDM staff were communicative with
ECO staff about EBR performance, and occasionally reached out for guidance
on EBR matters.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of the Environment, Conservation and Parks (MECP)

ECO Comment: The MECP maintained its high quality of performance of its EBR obligations this year. The ministry continues to post high
quality notices on the Environmental Registry; a significant feat given that the ministry posted approximately 2,000 notices this year alone. The
ministry gave the public notice of its environmentally significant decisions more promptly this year in many cases; however, in over 30% of cases
the ministry took more than 4 weeks to post decision notices. The ministry finally completed its long-overdue review of the need for a framework
to assess cumulative effects in air pollution hot spots such as Aamjiwnaang First Nation; however, the ECO is disappointed that the ministry did
not complete two additional overdue reviews, leaving EBR applicants waiting years for the ministry’s final decision. The ECO urges the MECP to
prioritize completing those reviews, and to complete all reviews within a reasonable time, as required by the EBR, going forward. Finally, MECP
staff continue to be consistently helpful and responsive to the ECO’s many requests for information and briefings, and are highly engaged in
ensuring that the MECP meets its EBR obligations.

Category Result Trend ECO Comments
Qua“ty, of notices for policies, .aCtS and The MECP continues to post consistently high quality notices for policies, acts
regulations posted on the Environmental —) ) . )

and regulations on the Environmental Registry.

Registry

The MECP continues to post generally high quality instrument notices on the
Environmental Registry; however, the ECO urges the ministry to ensure that
it explains the environmental impacts of proposed instruments in every case.
The MECP made some improvements to instrument notices this year by
Quiality of notices for instruments posted on the ' _) incorporating basic information about some types of approvals into notices
Environmental Registry for those approval types, such as environmental compliance approvals for
air emissions and permits to take water. In some cases, the ministry also
provided links to draft instruments, and used Google map links to identify
proposed instrument locations, both of which make the notices more
informative for the public.

The MECP posted decision notices more promptly this year. However, the
ministry still posted over 30% of its decision notices more than four weeks
after making the decision.

Promptness of posting decision notices on the A
Environmental Registry

The MECP continues to have some outdated proposals on the Environmental
Registry, but they represent a very small percentage of the ministry’s total
number of open proposals. The ECO urges the MECP to remedy all remaining
outdated proposals by posting decisions or updates, and to keep all notices
up to date going forward.

Keeping notices on the Environmental Registry . S
up to date

The MECP concluded 16 applications this year (8 reviews and 8
investigations). The ministry continues to generally handle applications in
Handling of applications for review and ‘ _) compliance with EBR requirements, but the ECO disagreed with the ministry’s
investigation decision not to undertake a review in two cases, based on EBR criteria. We
also urge the MECP to address the valid environmental issues raised in all
applications for review.

The MECP completed one long-overdue application for review this year. Of the
9 ministry’s 13 ongoing applications for review at the end of the ECO’s reporting

year, 2 remain overdue — including a review of the EBR that the ministry
agreed to undertake in early 2011.

Avoiding overdue applications for review '

For the most part, the MECP responds promptly to the ECO’s requests for
proof that it has considered its SEV when making environmentally significant

decisions. However, the MECP has continued its long-standing position that
‘ —) it need not consider its SEV for Category 1 permits to take water. The ECO
disagrees with the ministry and requires proof that the ministry has considered
its SEV when making decisions about all types of instruments prescribed
under the EBR.

Considering Statements of Environmental
Values (SEVs)

The ECQO'’s environmental protection, climate change and energy teams
made several requests for information and briefings from the MECP this year,
and the MECP was generally co-operative. The ministry provided requested
_) information and high quality briefings on a number of topics, including

climate change adaptation, regulation of industrial waste water, and sewage
bypasses/combined sewer overflows. However, the ministry was slow to
respond to some requests and to arrange for briefings. The ECO urges the
MECP to provide requested information more promptly.

Co-operation with ECO requests ‘
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Government and Consumer Services — Technical Standards and
Safety Authority (MGCS-TSSA)

ECO Comment: The MGCS is a prescribed ministry, responsible for administration of the Technical Standards and Safety Act, 2000. The
Technical Standards and Safety Authority (TSSA) is an independent, not-for-profit administrative authority that is responsible for administering
regulations under the Technical Standards and Safety Act on behalf of the MGCS. For the most part, the TSSA discharges the EBR obligations

of the MGCS. This year, the TSSA made significant improvements. In particular, the TSSA posted more clearly-written instrument notices that
included links to final approval documents. The TSSA posted decision notices on the Environmental Registry more promptly and remedied its
remaining outdated notices, so that all open TSSA proposals on the Environmental Registry at the end of the ECO’s reporting year were up to
date. The ECO commends TSSA staff for being proactive in contacting the ECO for guidance on complying with the EBR and for keeping the ECO
apprised of the TSSA's progress.

Category Result Trend ECO Comments
Quality of notices for policies, acts and The TSSA posted three notices in this category in 2017/2018. The notices
regulations posted on the Environmental ‘ —) were generally clearly written and included detailed information, including links

Registry to appropriate supporting material.

The quality of the TSSA's instrument decision notices has noticeably improved
this year, clearly explaining what decision was made. The TSSA can continue
to improve the quality of instrument notices by avoiding the use of jargon,
undefined acronyms and overly technical terms.

The ECO is very pleased that, in late 2017, the TSSA started to post links

to approved instruments (i.e., variance letters) in its decision notices, which
should help the public better understand what has been decided and make
it easier for the public to exercise EBR leave to appeal rights. The ECO
urges the TSSA to ensure that links in its notices are functional at the time of

Quallity of notices for instruments posted on the ' A
Environmental Registry

posting.

The TSSA generally posted decision notices promptly this year; however, the
Promptness of posting decision notices on the A ministry posted late decision notices for some long-outdated notices. The
Environmental Registry ECO encourages the TSSA to clearly indicate the date that the decision was

made in every decision notice.

Keeping notices on the Environmental Registry

up to date | proposal notices. The ECO encourages the TSSA to keep all proposals on the

‘ This year, the TSSA posted decision notices for its few remaining outdated
Environmental Registry up to date going forward.

Handling of applications for review and The MGCS-TSSA did not conclude any applications for review or investigation

N/A N/A

investigation under the EBR in 2017/2018.
- L ) The MGCS-TSSA did not have any open applications for review under the

Avoiding overdue applications for review N/A N/A EBR at the end of 2017/2018.

Considering Statements of Environmental ' _) The ECO made one request for proof of SEV consideration by the TSSA, and

Values (SEVs) the TSSA responded by providing an SEV consideration document promptly.
The TSSA's EBR co-ordinator continued to contact ECO staff relatively
regularly for guidance on EBR matters and to provide us with information

Co-operation with ECO requests ' —) about the TSSA's use. This year, the MGCS also responded to a request

from the ECO’s climate change team to explain how the ministry incorporates
climate change considerations into its decision making.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Health and Long-Term Care (MOHLTC)

ECO Comment: The MOHLTC has a relatively low EBR workload. There was little material with which the ECO could evaluate the MOHLTC’s
execution of its EBR responsibilities in 2017/2018, as the ministry did not post any notices on the Environmental Registry. The ECO encourages
the MOHLTC to ensure that it considers its EBR responsibilities whenever the ministry’s work could have a significant effect on the environment,
and to respond promptly to any requests for information from the ECO.

Category Result Trend ECO Comments

Quality of notices for policies, acts and

regulations posted on the Environmental N/A N/A The MOHLTC did not post any policy, act or regulation notices in 2017/2018.
Registry

Quiality of notices for instruments posted on the The MOHLTC is not required to post instrument notices on the Environmental
Environmental Registry Registry.

Promptness of posting decision notices on the

) . N/A N/A The MOHLTC did not post any decision notices in 2017/2018.
Environmental Registry

Keeping notices on the Environmental Registry N/A N/A The MOHLTC did not have any open proposals on the Environmental Registry
up to date at the end of 2017/2018.

The MOHLTC did not conclude any applications for review under the EBR

Handling of applications for review and N/A N/A in 2017/2018. No acts or instruments administered by the MOHLTC are

investigation prescribed for applications for investigation under the EBR.
. - . The MOHLTC did not have any open applications for review under the EBR at
Avoiding overdue applications for review N/A N/A the end of 2017/2018.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the MOHLTC in
Values (SEVs) 2017/2018.
The ECQO'’s environmental protection and climate change teams made
requests of the MOHLTC in 2017/2018. The ministry was co-operative in
responding to these requests, but was tardy in its response to a request from
Co-operation with ECO requests . —) the ECO’s climate change team to explain how the ministry incorporates

climate change considerations into its decision making. The ECO encourages
the MOHLTC to respond promptly to the ECO’s information requests in
2018/2019.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Municipal Affairs and Housing (MMAH)

On June 29, 2018 (after the end of the ECO’s 2017/2018 reporting year), the Ministry of Housing (MHO) was combined with the Ministry of
Municipal Affairs (MMA) to become the new Ministry of Municipal Affairs and Housing (MMAH).

However, the ECO has prepared separate EBR Report Cards to reflect the EBR performance of each of the individual ministries (MHO and MMA)
during the ECO’s 2017/2018 reporting year.

Ministry of Housing (MHO)

ECO Comment: The MHO has a relatively low EBR workload. There was little material with which the ECO could evaluate the MHO’s execution of
its EBR responsibilities in 2017/2018, as the ministry has never posted anything or otherwise engaged in any EBR activity separate from the MMA.
The ECO encourages the MHO to ensure that it considers its EBR responsibilities whenever the ministry’s work could have a significant effect on
the environment, and to respond promptly to any requests for information from the ECO.

Category Result Trend ECO Comments

Quality of notices for policies, acts and

regulations posted on the Environmental N/A N/A The MHO did not post any policy, act or regulation notices in 2017/2018.
Registry

Quiality of notices for instruments posted on the The MHO is not required to post instrument notices on the Environmental
Environmental Registry Registry.

Promptness of posting decision notices on the

) : N/A N/A The MHO did not post any decision notices in 2017/2018.
Environmental Registry

Keeping notices on the Environmental Registry N/A N/A The MHO did not have any open proposals on the Environmental Registry at
up to date the end of 2017/2018.

The MHO did not conclude any applications for review under the EBR in

Handling of applications for review and N/A N/A 2017/2018. No acts or instruments administered by the MHO are prescribed

investigation for applications for investigation under the EBR.
. - . The MHO did not have any open applications for review under the EBR at the
Avoiding overdue applications for review N/A N/A ond of 2017/2018.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the MHO in
Values (SEVs) 2017/2018.
The ECO had limited contact with the MHO in 2017/2018, but the ministry
. . did respond to a request from the ECO’s climate change team to explain how
Co-operation with ECO requests ' » the ministry would incorporate climate change considerations into its decision
making.
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Ministry of Municipal Affairs (MMA)

ECO Comment: The MMA made some improvements this year, in particular in giving more prompt notice to the public of its environmentally
significant decisions. The ministry also remedied all of its remaining outdated notices, so that all open MMA proposals on the Environmental
Registry at the end of the ECO’s reporting year were up to date. Unfortunately, the MMA’s instrument notices continued to lack information
about potential environmental implications, and often failed to include links to approval documents. The ministry should also do a better job of
acknowledging and addressing valid environmental issues raised in applications for review submitted by the public. The ECO was pleased that
MMA staff were proactive in contacting our office for guidance on complying with the EBR.

Category Result Trend ECO Comments

This year, the MMA did an excellent job using the Environmental Registry
Quality of notices for policies, acts and to inform the public of its proposals and decisions that may affect the
regulations posted on the Environmental . —) environment. The MMA's notices were detailed, clearly written and included
Registry links. The MMA should remember to explain the environmental impacts of

each of its proposals, and to avoid using overly technical language.

Again this year, the MMA’s instrument notices leave room for improvement.
The ministry should ensure that instrument notices include a clear explanation
of the potential environmental impacts of proposals and the geographic
location affected by a proposal. The MMA should also include links to
approval documents and supporting information where appropriate.

Quality of notices for instruments posted on the _)
Environmental Registry

The MMA made a significant improvement in this category in 2017/2018. The
ministry is also now clearly indicating the decision date in instrument decision
notices, which better informs the public.

Promptness of posting decision notices on the z
Environmental Registry

Keeping notices on the Environmental Registry

This year, the MMA posted decision notices for its few remaining outdated
up to date .

N proposal notices. The ECO encourages the MMA to keep all proposals on the
Environmental Registry up to date going forward.

The MMA received four applications for review in 2017/2018, denying all of
Handling of applications for review and _) them. While the MMA met the EBR’s formal requirements in most cases, the
investigation ministry should do a better job of addressing the valid environmental issues
raised by the applicants.

At the end of the ECO’s 2017/2018 reporting year, the MMA had three open
‘ _) applications for review, none of which were overdue. However, the ECO notes

that the MMA has never agreed to undertake a review, making it much easier
for the ministry to avoid taking too long to complete a review.

Avoiding overdue applications for review

Considering Statements of Environmental ‘ _) The ECO requested SEV consideration documents for 14 decisions, and the
Values (SEVs) MMA responded promptly in every case.
The MMA co-operated with the ECO’s requests for information in 2017/2018,
Co-operation with ECO requests ‘ _) including respondlng promptlly to'a request froml the ECO’s climate Ichange
team to explain how the ministry incorporates climate change considerations

into its decision making.
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the

reporting period from April 1, 2017 to March 31, 2018

Ministry of Indigenous Affairs (IAO)

ECO Comment: The IAO has a relatively low EBR workload. There was little material with which the ECO could evaluate the IAO’s execution of its
EBR responsibilities in 2017/2018, as the ministry did not post any notices on the Environmental Registry. The ECO encourages the IAO to ensure
that it considers its EBR responsibilities whenever the ministry’s work could have a significant effect on the environment, and to respond promptly

to any requests for information from the ECO.

Category Result Trend ECO Comments
Quality of notices for policies, acts and
regulations posted on the Environmental N/A N/A The IAO did not post any policy, act or regulation notices in 2017/2018.
Registry
Quiality of notices for instruments posted on the The IAQ is not required to post instrument notices on the Environmental
Environmental Registry Registry.
Promptness of posting decision notices on the ) - . .
) : N/A N/A The IAO did not post any decision notices in 2017/2018.
Environmental Registry
Keeping notices on the Environmental Registry The IAO did not have any open proposals on the Environmental Registry at the
N/A N/A

up to date end of 2017/2018.

. L ) The IAQ is not prescribed for applications for review, and no acts or
Handling of applications for review and . . . -
. Lo instruments administered by the IAO are prescribed for applications for
investigation . -

investigation under the EBR.
Avoiding overdue applications for review The IAQ is not prescribed for applications for review under the EBR.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the I1AQ in
Values (SEVs) 2017/2018.
The ECO had limited contact with the IAO in 2017/2018, but the ministry did

Co-operation with ECO requests . _) respond to a request from the ECO’s climate change team to explain how the

ministry would incorporate climate change considerations into its decision
making.
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EBR Report Card 2017/2018

The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Infrastructure (MOI)

ECO Comment: The MOI has a relatively low EBR workload; however, this year, the MOI's small number of notices on the Environmental Registry
were of good quality and were up to date. The ECO encourages the MOI to continue to ensure that it considers its EBR responsibilities whenever
the ministry’s work could have a significant effect on the environment, and to respond promptly to any requests for information from the ECO.

Category Result Trend ECO Comments
) . - The MOI posted two notices on the Environmental Registry this year, and both
Quiality of notices for policies, acts and ) ) s ) .

) ) notices were of good quality. However, the ministry should take care to identify
regulations posted on the Environmental —) . . )
Regist proposals as the proper type —i.e., ensure that it posts proposed regulations

9ISty as regulation proposal notices, not policy proposals.
Quality of notices for instruments posted on the The MOl is not required to post instrument notices on the Environmental
Environmental Registry Registry.
Promptness of posting decision notices on the . - . .

) . N/A N/A The MOI did not post any decision notices in 2017/2018.

Environmental Registry
Keeping notices on the Environmental Registry . _) All of the MOI's proposal notices on the Registry at the end of the ECO’s
up to date reporting year were up to date.

The MOl is not prescribed for applications for review, and no acts or

Handling of applications for review and instruments administered by the MOI are prescribed for applications for

investigation investigation under the EBR.
Avoiding overdue applications for review The MOl is not prescribed for applications for review under the EBR.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the MOl in
Values (SEVs) 2017/2018.
The MOI responded to the ECO'’s requests for information in 2017/2018,
including a request from the ECO’s climate change team to explain how the
Co-operation with ECO requests ‘ —) ministry would incorporate climate change considerations into its decision

making. The ministry also proactively sought the ECO’s advice on important
government policies.
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Labour (MOL)

ECO Comment: The MOL has a relatively low EBR workload. There was little material with which the ECO could evaluate the MOL’s execution
of its EBR responsibilities in 2017/2018, as the ministry did not post any notices on the Environmental Registry. The ECO encourages the MOL to
ensure that it considers its EBR responsibilities whenever the ministry’s work could have a significant effect on the environment, and to respond
promptly to any requests for information from the ECO.

Category Result Trend ECO Comments

Quality of notices for policies, acts and

regulations posted on the Environmental N/A N/A The MOL did not post any policy, act or regulation notices in 2017/2018.
Registry

Quiality of notices for instruments posted on the The MOL is not required to post instrument notices on the Environmental
Environmental Registry Registry.

Promptness of posting decision notices on the

) : N/A N/A The MOL did not post any decision notices in 2017/2018.
Environmental Registry

Keeping notices on the Environmental Registry N/A N/A The MOL did not have any open proposals on the Environmental Registry at
up to date the end of 2017/2018.

The MOL is not prescribed for applications for review under the EBR. No acts

Handling of applications for review and or instruments administered by the MOL are prescribed for applications for

investigation investigation under the EBR.
Avoiding overdue applications for review The MOL is not prescribed for applications for review under the EBR.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the MOL in
Values (SEVs) 2017/2018.
The ECO had limited contact with the MOL in 2017/2018, but the ministry did
respond to a request from the ECO’s climate change team to explain how the
Co-operation with ECO requests . —) ministry incorporates climate change considerations into its decision making.

The ministry’s response to that request was tardy; the ECO encourages the
MOL to respond promptly to the ECO’s information requests in 2018/2019.
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Ministry of Natural Resources and Forestry (MNRF)

ECO Comment: The MNRF’s performance of its EBR obligations remained largely unchanged this year. The ministry continues to post very
high quality notices for policies, acts and regulations, but its instrument notices still have significant room for improvement — in particular notices
for licences and permits issued under the Aggregate Resources Act. The MNRF also continues to take an unreasonably long time to give notice
to the public when it has made an environmentally significant decision, and is responsible for the majority of outdated proposal notices on the
Environmental Registry. The ECO remains disappointed with the MNRF’s refusal to provide proof that it has considered its SEV for certain types
of approvals. However, the ECO was pleased that the MNRF responded more helpfully and promptly to the ECO’s requests for information and
briefings this year; the MNRF’s co-operation is a critical part of our ability to carry out our reporting functions under the EBR.

Category

Quiality of notices for policies, acts and
regulations posted on the Environmental
Registry

Result

Trend

->

ECO Comments

The MNRF consistently posts very high quality notices for policies, acts and
regulations. However, the ECO again reminds the ministry to complete the “purpose”
section of proposal notices to explain the purpose of the proposed policy, act or
regulation — not the purpose of the notice.

Quality of notices for instruments posted on
the Environmental Registry

The MNRF made little improvement in the quality of its instrument notices this year.
In particular, while the ministry made some minor improvements to its proposal
notices for licences and permits for aggregate pits and quarries — including improving
background information and the description of instrument locations — the ministry
continued to do a poor job of explaining the environmental impacts. The MNRF

also failed to provide links to proposed or final approval documents. These ongoing
deficiencies in the MNRF’s instrument notices make it more difficult for the public to
participate in decision making about these activities that can significantly affect the
environment.

Promptness of posting decision notices on
the Environmental Registry

The MNRF continued to take an unacceptably long time to give notice to the public
after making decisions for all types of proposals, often taking months to do so.
However, the ministry’s poor result in this category is due in part to the ministry’s
strong efforts this year to post decisions for old, abandoned proposals. The MNRF is
doing an excellent job of clearly stating in decision notices the date that the ministry
made the decision, which is more transparent for the public.

Keeping notices on the Environmental
Registry up to date

The MNRF made a marginal improvement in reducing its number of outdated notices
on the Environmental Registry. The majority of the ministry’s outdated proposals

are notices that were updated over two years ago, but are still undecided and now
require further updates to keep the public informed. MNRF staff informed the ECO
that the ministry placed a priority this year on assisting with the creation of the new
Environmental Registry, and fell behind in keeping proposal notices up to date.

The ECO urges the MNRF to remedy all remaining outdated proposals by posting
decisions or updates, and to keep all notices up to date going forward.

Handling of applications for review and
investigation

The MNRF received four applications for review this year, denying them all. For
the most part, the ministry handled the applications in compliance with the EBR
requirements. The ECO urges the MNRF to do a better job of addressing the valid
environmental issues raised by applicants in every case.

Avoiding overdue applications for review

None of the MNRF's three open applications at the end of the year were overdue.

Considering Statements of Environmental
Values (SEVs)

The MNRF continues to refuse to provide proof to the ECO that it has considered

its SEV when making decisions about some types of instruments. In particular, the
MNRF continues to maintain that documenting SEV consideration is not required for
overall benefit permits issued under the Endangered Species Act, 2007; this year the
MNRF also took the position that documenting SEV consideration was not necessary
for aggregate approval site plan amendments, including amendments that increased
tonnage and increased depth of extraction from above the water table to below the
water table. The ECO disagrees with the MNRF’s position and requires proof that the
ministry has considered its SEV when making decisions about all types of instruments
prescribed under the EBR.

Co-operation with ECO requests

The MNRF met the ECO’s expectations for EBR co-operation this year, providing
prompt and thorough responses to requests for information from the ECO’s
environmental protection, climate change and energy teams. At the ECO’s request,
ministry staff also provided helpful briefings on topics including biodiversity monitoring
and wildlife health.
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the

reporting period from April 1, 2017 to March 31, 2018

Ministry of Tourism, Culture and Sport (MTCS)

ECO Comment: The MTCS has a relatively low EBR workload; however, this year, the MTCS’s single notice on the Environmental Registry was of
very good quality and was up to date. The ECO encourages the MTCS to continue to ensure that it considers its EBR responsibilities whenever the
ministry’s work could have a significant effect on the environment, and to respond promptly to any requests for information from the ECO.

Category Result Trend ECO Comments
Quality of notices for policies, acts and The MTCS posted just one proposal notice on the Environmental Registry in
regulations posted on the Environmental . —) 2017/2018. That notice was well written, easy to understand and included a
Registry link to the proposed policy document.
Quiality of notices for instruments posted on the The MTCS is not required to post instrument notices on the Environmental
Environmental Registry Registry.
Promptness of posting decision notices on the . " ) )
) : N/A N/A The MTCS did not post any decision notices in 2017/2018.

Environmental Registry
Keeping notices on the Environmental Registry ' _) The MTCS only had one open proposal on the Environmental Registry at the
up to date end of the reporting year, and that notice was up to date.

. - . The MTCS is not prescribed for applications for review under the EBR. No
Handling of applications for review and ) o ) o
. L acts or instruments administered by the MTCS are prescribed for applications
investigation : N

for investigation under the EBR.
Avoiding overdue applications for review The MTCS is not prescribed for applications for review under the EBR.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the MTCS in
Values (SEVs) 2017/2018.
The ECO had limited contact with the MTCS in 2017/2018, but the ministry

Co-operation with ECO requests . _) did respond to a request from the ECO’s climate change team to explain

how the ministry incorporates climate change considerations into its decision
making.
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the

reporting period from April 1, 2017 to March 31, 2018

Ministry of Transportation (MTO)

ECO Comment: Among the prescribed ministries with high or medium EBR workloads, the MTO is the only ministry to meet or exceed the ECO’s
expectations in every applicable category. The MTO continued to post high quality notices on the Environmental Registry, and to keep all of its
proposals up to date. This year, the MTO also made significant improvement in giving timely notice to the public of its environmentally significant
decisions, consistently posting decision notices promptly on the Environmental Registry. MTO staff co-operated with the ECO’s requests for
information, and were also proactive in reaching out to the ECO to discuss EBR and Environmental Registry matters.

Category Result Trend ECO Comments
Again this year, the MTO posted high quality notices for policies, acts and
regulations on the Environmental Registry. The ECO notes that the ministry
Quality of notices for policies, acts and only provided the EBR-mandated minimum of 30 days public consultation for
regulations posted on the Environmental ‘ —) some policy proposals, including the Green Commercial Vehicle Program and
Registry CycleON. The ECO encourages the MTO to consider providing at least 45 days
for policy, act and regulation proposals, as is the standard practice of some other
prescribed ministries.
Quiality of notices for instruments posted on The MTO is not required to post instrument notices on the Environmental
the Environmental Registry Registry.
) - ) The MTO improved its performance in this category considerably this year.
Promptness of posting decision notices on - . ) L - )
. ’ N The ministry was consistently prompt in posting its decision notices on the
the Environmental Registry . .
Environmental Registry.
Keeping notices on the Environmental . _) The MTO continued to keep all of its notices on the Environmental Registry up to
Registry up to date date in 2017/2018.
Handling of aplications for review and The MTO did not conclude any applications for review under the EBR in
) ) 9 ) pp N/A N/A 2017/2018. No acts or instruments administered by the MTO are prescribed for
investigation - . -
applications for investigation under the EBR.
Avoiding overdue applications for review N/A N/A The MTO did not have any open applications for review under the EBR at the end
of 2017/2018.
Considering Statements of Environmental . _) Again this year, the MTO responded promptly to all of the ECO’s requests for
Values (SEVs) proof that it considered its SEV when making decisions.
The MTO responded helpfully and promptly to the ECO’s requests for information
Co-operation with ECO requests ‘ _) in 2017/2018, including a request from the ECO’s climate change team to

explain how the ministry would incorporate climate change considerations into its
decision making.
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The Environmental Commissioner of Ontario’s evaluation of ministry compliance with the Environmental Bill of Rights during the
reporting period from April 1, 2017 to March 31, 2018

Treasury Board Secretariat (TBS)

ECO Comment: The TBS has a relatively low EBR workload. There was little material with which the ECO could evaluate the TBS’s execution of
its EBR responsibilities in 2017/2018, as it did not post any notices on the Environmental Registry. The ECO was pleased that TBS staff reached
out to ECO staff for guidance on EBR compliance matters. The ECO encourages the TBS to ensure that it considers its EBR responsibilities
whenever the TBS’ work could have a significant effect on the environment. In particular, the ECO urges the TBS to respond fully and promptly to
requests for information from the ECO in the future.

Category Result Trend ECO Comments

Quality of notices for policies, acts and

regulations posted on the Environmental N/A N/A The TBS did not post any policy, act or regulation notices in 2017/2018.
Registry

Quiality of notices for instruments posted on the The TBS is not required to post instrument notices on the Environmental
Environmental Registry Registry.

Promptness of posting decision notices on the

) : N/A N/A The TBS did not post any decision notices in 2017/2018.
Environmental Registry

Keeping notices on the Environmental Registry N/A N/A The TBS did not have any open proposals on the Environmental Registry at
up to date the end of 2017/2018.

The TBS is not prescribed for applications for review under the EBR. No acts

Handling of applications for review and or instruments administered by the TBS are prescribed for applications for

investigation investigation under the EBR.
Avoiding overdue applications for review The TBS is not prescribed for applications for review under the EBR.
Considering Statements of Environmental N/A N/A The ECO did not request proof of SEV consideration from the TBS in
Values (SEVs) 2017/2018.
The TBS responded to several requests by the ECO’s climate change team
for information and a briefing. However, the TBS was slow in responding to
some requests, necessitating follow up by ECO staff. The TBS only became
) . . subject to the EBR relatively recently, and the ECO understands that this may
Co-operation with ECO requests ‘ _) have contributed to some responses to requests being delayed (e.g., due to

co-ordination of information from various program areas and the TBS; internal
approvals process). However, going forward the ECO strongly encourages the
TBS to respond promptly and helpfully to the ECO’s information requests.
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Purposes of the Environmental Bill of Rights include:

1. The prevention, reduction and elimination of the use, generation and release of
pollutants that are an unreasonable threat to the integrity of the environment.

2. The protection and conservation of biological, ecological and genetic diversity.

3. The protection and conservation of natural resources, including plant life,
animal life and ecological systems.

4. The encouragement of the wise management of our natural resources,
including plant life, animal life and ecological systems.

5. The identification, protection and conservation of ecologically sensitive areas
Or processes.

Select citations have been included to help readers understand where the information the ECO cites comes from and to assist
them in investigating an issue further should they be interested. Citations may be provided for: quotes; statistics; data points; and
obscure or controversial information. Endnotes for these facts are generally only included if the source is not otherwise made clear
in the body of the text and if the information cannot be easily verified. Exhaustive references are not provided.

Ministries were provided the opportunity to provide comments on this report. Ministry comments are available on our website.
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Clean Water

Water is the most important element to all life. Seventy-one percent of the earth is covered in
water, but clean fresh water is uncommon and precious. In Ontario, we are lucky to have an
abundance of freshwater, but we still pollute much of it. This can have potentially catastrophic
impacts for human health and well-being, as well as for the countless other species that
depend on our lakes and rivers.

This volume discusses two key aspects of water pollution in Ontario.

In Chapter 1 of this volume, the ECO examines the effectiveness of the Clean Water Act in
protecting sources of municipal drinking water from pollution that threatens human health. The
Clean Water Act was adopted after the Walkerton tragedy in 2000 drove home the vulnerability
of Ontario’s drinking water. This law has done much to safeguard the drinking water sources

of most Ontarians. Source protection committees have successfully identified hundreds of
significant pollution threats to municipal drinking water sources, and have done what they can
to manage them. However, the drinking water sources of almost one-fifth of Ontarians are not
protected under the Clean Water Act, most of Ontario’s lakes and rivers are not protected, and
not all threats have been adequately addressed. Further, uncertainty about funding leaves the
future of this critical program up in the air.

Chapter 2 shows how gaps in provincial laws still allow serious pollution to pour into lakes
and rivers, closing beaches, harming fish, and harming economic activities that rely on clean
water. Four of these major pollutants are raw municipal sewage, agricultural runoff, industrial
wastewater, and road salt — none of which the province adequately controls.

Whiskey Harbour on the Bruce Peninsula,
Lake Huron.

Photo credit: Shane Zurbrigg (CC BY-NC-ND 2.0)

Environmental Commissioner of Ontario 2018 Environmental Protection Report 3



Chapter 1

Protecting Ontario’s Drinking Water
from Pollution




CHAPTER 1

CLEAN WATER

Abstract

The contaminated drinking water tragedy in Walkerton, Ontario in May 2000 set in motion a new era in drinking
water regulation in the province. The Ontario government enacted several laws aimed to protect drinking water
at each stage from “source to tap.” In 2006, the final piece — the Clean Water Act — established a process for
protecting sources of drinking water (the lakes, rivers and aquifers from which we draw drinking water) on a
watershed-by-watershed basis.

In November 2015, after eight years of intensive planning work by local source protection committees, the last
of the 38 source protection plans was approved.’ These plans are now being implemented across much of the
province to protect municipal drinking water sources.

Given the enormous amount of time, effort and resources that have gone into this process, the ECO examined how
source protection committees applied the new law and what’s been achieved so far. The ECO looked at a selection
of over 500 source protection policies, and held discussions with key stakeholders. The ECO’s review examined
three questions:

* Did the watershed planning approach work? As intended, the local-led source protection process resulted
in individually tailored source protection plans that respond to the specific geography and local circumstances
of each watershed. The source protection committees proved to be committed and capable arbiters, creating
policies that thoughtfully weighed the financial consequences of complying with more onerous policies without
sacrificing the ultimate goal of drinking water safety. The process also resulted in a wealth of valuable watershed
information that both supported source protection work and facilitates other work of conservation authorities to
protect watersheds across the province (see section 1.3).

* Is the Clean Water Act improving the safety of most Ontarians’ drinking water? The source protection
program is resulting in thousands of on-the-ground actions to reduce drinking water threats.
For example, ministries are updating pollution permits to incorporate source protection provisions, municipalities
are amending their official plans to designate restricted areas for source protection, and local risk management
officials and inspectors are actively enforcing source protection policies to reduce threats to drinking water. It is still
early days of implementation, but these actions should over time reduce the risk of spills and unsafe discharges to
municipal drinking water sources, which supply water for about 80% of Ontarians (see section 1.4).

¢ What’s missing?

- Not all drinking water sources are protected. Almost one-fifth of Ontario’s population is excluded from the
province’s drinking water source protections. The drinking water systems of most northern Ontario and First
Nation reserve communities are not protected by the source protection framework. Similarly, non-municipal
sources of drinking water, such as private wells, are not protected, even within source protection areas (see
section 1.5.2).

- Some threats to drinking water are not adequately addressed. The province’s source protection rules fail
to give source protection committees the tools needed to properly address all threats, including some threats
posed by fuel tanks and manure spreading (see section 1.5.3). The province does not deal effectively, within the
Clean Water Act or otherwise, with threats posed by old contaminated sites (see section 1.5.4).

- Uncertainty about future funding and capacity. The various bodies responsible for implementing source
protection — including the conservation authorities, municipalities, source protection committees, and the
Ministry of the Environment, Conservation and Parks — require secure ongoing funding and resources to ensure
they have the capacity to keep doing source protection work. Uncertainty about future funding leaves the
success of the source protection program up in the air (see section 1.5.5).

Ontario has invested significant effort to protect the province’s water resources that are municipal sources of
drinking water. Contaminated drinking water can cause sickness or, in the worst case, death. But protecting
municipal drinking water sources, which are a small portion of Ontario’s water resources, is not all that matters. As
we discuss in Chapter 2 of this volume, Ontario must protect all of our water resources from pollution, to preserve
our lakes and rivers as places that Ontarians can safely go swimming, boating and fishing, and so that Ontario can
continue to sustain an abundant and healthy diversity of aquatic plants and animals. Ontario has made great strides
in safeguarding the sources of drinking water of most Ontarians, but there is still much work to be done.
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There were hundreds of significant
threats to municipal drinking water.
Because of WalkRerton, they are now
better controlled.
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1.1. Introduction: Walkerton
crisis ushered in new era of
drinking water protections

Every day, we turn on the faucets in our kitchens and
bathrooms countless times, to fill a glass, brush our
teeth, replenish the coffee pot or wash a dish. Without
even thinking about it, most Ontarians expect that the
water coming out of our taps will be safe.

The Walkerton Crisis

In May 2000, following several days of heavy rains,
cow manure from a farm in Walkerton, Ontario
washed into a vulnerable groundwater well,
contaminating the town’s water supply with E. coli
bacteria. The operators of the water treatment
plant — who lacked sufficient training and expertise,
and who had knowingly engaged in improper
treatment and monitoring for years — did not have
adequate chlorination and failed to promptly detect
the bacteria. When the operators did discover the
contamination, they concealed the problem, even
after residents started to fall ill.

8 BACK TO BASICS | Clean Water

We should not take safe abundant water for granted.
Many things can threaten the safety of our drinking
water. Raw sewage, leaking oil tanks, road salt, manure
from farm fields, and many other substances can wash
into our lakes, rivers, streams and aquifers, potentially
contaminating our water with chemicals or pathogens.

Without adequate laws, policies and investments,
contaminated water sources can have devastating
effects. The events in Walkerton, Ontario in 2000 (see
The Walkerton Crisis) woke Ontario up to this reality.

The Walkerton Commission, which examined the
crisis, found fault in many parts of the system. The
Ministry of the Environment, whose inspection
program was slashed by provincial budget cuts, had
failed to catch the operators’ illegal conduct. The
province had also ended government lab testing and
reporting, which would have caught the problem
earlier and ensured that public health officials knew
about it.

As a result of these many failures, seven people died
and over 2,300 fell ill, with many in Walkerton still
suffering from the effects today. The Walkerton crisis
remains a symbol of the immense consequences

of poorly designed budget cuts that ignore
environmental risks.



1.1.1 Improving water treatment

and testing

Following the Walkerton crisis, the government called

a public inquiry to review the tragedy and recommend
ways to make Ontario’s drinking water safer. In response,
Ontario passed several new laws and regulations to
better protect our drinking water. The Safe Drinking Water
Act, 2002, created stringent requirements to ensure that
municipal water treatment plants are better equipped

to detect and treat contaminants before the water is
piped to our homes. Tests from municipal drinking water
systems, which serve over 80% of all Ontarians (see
Drinking water protections for all?), show that these
systems meet the province’s strict drinking water quality
standards 99.8% of the time.

1.1.2 Stopping pollution at the
water source

The Safe Drinking Water Act provides very good
protection, but it is not fail-safe. No operating system
is infallible and a major contamination incident can
potentially overwhelm a drinking water system. Given
the possible dire consequences of consuming unsafe
water, the Walkerton inquiry recognized that drinking
water requires a multi-barrier approach to protection.
A crucial first line of defence is to protect the source of
the drinking water — the lake, river or aquifer from which
we draw the water — from becoming contaminated

in the first place. In 20086, the Ontario government
introduced the Clean Water Act, 2006, to require
protection of the sources of municipal residential
drinking water across much of the province (called
“source protection,” see section 1.2 for how it works).
This law created the first barrier in the province’s multi-
barrier “source to tap” drinking water safety net.

Drinking water requires a multi-
barrier approach to protection.

This first barrier is crucial, as it is far easier and less
expensive to stop pollution from entering water

CHAPTER 1
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sources in the first place than it is to try to remove
those contaminants later. In some cases, it is hot

even technically possible to do so. In other cases, it

is possible, but the contamination makes the water
treatment process more difficult, expensive and
energy-intensive.? Source protection measures that
keep chemicals, sediments or nutrients out of the water
can improve drinking water safety as well as provide
economic benefits by reducing water treatment costs.®

Moreover, within the designated vulnerable zones covered
by source protection rules (see section 1.2.1), pollution
reduction measures can also greatly benefit the plants
and animals that live in, or rely on, those lakes or rivers for
survival. Source protection can also improve water-based
recreational activities in those same areas by creating
cleaner water for fishing and swimming. However, for the
majority of Ontario’s lakes, rivers and shorelines that fall
outside of the Clean Water Act’s protected vulnerable
zones, we must rely on the other pollution-control laws
and policies to fulffill this role — see Chapter 2.

Drinking water protections for all?

The Safe Drinking Water Act provides rules for
ensuring the safety of residential drinking water
from municipal and some non-municipal water
treatment systems (such as the water supply for a
trailer park or small complex of homes). There are
no comparable rules to protect the drinking water
from private wells.

Similarly, the Clean Water Act provides rules to
protect the sources of most municipal drinking
water, but generally excludes other drinking
water sources (with a few exceptions). The
source protection framework has not been
applied to most of northern Ontario, most First
Nation communities, or to private wells or other
non-municipal drinking water sources. These
gaps leave some Ontarians vulnerable to unsafe
drinking water — see section 1.5.1 for further
discussion.
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The Clean Water Act is built around
the core feature of local watershed-
based planning.

1.2 How Ontario’s source
protection process works

The Clean Water Act is built around the core feature of
local watershed-based planning. In brief, local committees
develop plans to protect the sources of municipal drinking
water within their watershed from threats.

Source protection planning happens at the watershed
scale,* instead of by town or city, because water flows
across political boundaries. The Clean Water Act divides
most of Ontario (the more populated parts) into source
protection areas or regions, generally corresponding to
the watershed boundaries (see Figure 1).

Figure 1. Ontario’s source protection areas and regions. There
are 38 source protection areas, some of which are grouped into
larger source protection regions for source protection planning
purposes.

Source: Ministry of the Environment, Conservation and Parks, Source

Protection Programs Branch, base map provided by Microsoft Bing, graphic
compiled by the ECO.
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For each source protection area or region, a desighated
source protection authority — typically the local
conservation authority® — leads the planning work.

The lead source protection authority establishes a
multi-stakeholder source protection committee (with
members from the municipal, agricultural, industrial,
commercial, environmental and health sectors, the
general public, and First Nation communities where
they reside within the area) to help carry out the source
protection planning work.

1.2.1 Identifying the vulnerable areas
for drinking water protection

As a first step,® each local source protection committee
prepares a science-based assessment report for their
watershed, which:

characterizes the quality and quantity of the water in
the watershed

* identifies the vulnerable areas that require special
protection, such as areas surrounding a municipal
well or drinking water intake pipe in a lake or river (see
Figure 2)

* identifies all potential drinking water threats within the
vulnerable areas, and

* classifies each identified threat as significant,
moderate or low.
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%
wellhead protectidn a1en

Figure 2. Vulnerable areas that require
special protection from drinking water
threats. Generally, the areas closest to
a wellhead or surface water intake are
considered most vulnerable.

Source: Created by the ECO.

Source protection only applies to the areas designated (Figure 1), the actual area that receives protection from

as “vulnerable” to threats, including zones around pollutants under the Clean Water Act is relatively small

municipal intake pipes, wellheads and highly vulnerable (Figure 3).” For everywhere outside of these zones, we

aquifers. Therefore, while much of the land mass in rely on the other laws and policies to protect Ontario’s

southern Ontario is covered by source protection areas lakes and rivers from pollution (see Chapter 2).
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Figure 3. Vulnerable zones in which significant drinking water threats can be identified make up a relatively small portion of the
source protection areas. The wellhead protection areas and intake protection zones represent vulnerable zones that require
protection from identified significant drinking water threats. The pink areas that cover much of the map (intake protection zone 3)
represent areas that receive little protection because contaminants in these areas are less likely to reach municipal water intakes.

Source: Ministry of the Environment, Conservation and Parks.

Environmental Commissioner of Ontario 2018 Environmental Protection Report 1



Each source protection committee must identify the
threats to their municipal drinking water sources. The
regulation under the Clean Water Act lists the specific
activities — such as discharging sewage, spreading
fertilizer or storing road salt — that committees may
deem to be a “drinking water threat” (see Table 1 for

full list). Not all forms of these prescribed activities are
considered threats. The Ministry of the Environment,
Conservation and Parks’ (MECP) companion Technical
Rules and Tables of Drinking Water Threats set out

detailed constraints on the particular circumstances
in which a prescribed activity can be identified as a

drinking water threat.

Table 1. Prescribed threats to drinking water. There are 20 prescribed threats to water quality, and two threats that relate to water
quantity. This report focuses on pollution to water, and therefore only focuses on threats to water quality.

Prescribed Drinking Water Threats Examples

Waste

Establishing, operating or maintaining a waste disposal
site.

Disposing waste in landfill; storing PCBs, waste oil and other
hazardous wastes.

Sewage and Septic Systems

Establishing, operating or maintaining a system that
collects, stores, transmits, treats or disposes of sewage.

Building or operating a septic system, stormwater treatment
pond, sewage treatment plant or sewer system; discharging
effluent from an industrial facility.

Agriculture

Applying agricultural source material to land.

Storing agricultural source material.

Managing agricultural source material.

Storing animal manure or farm wash water; spreading these
materials on farm land.

Applying non-agricultural source material to land.

Handling and storing non-agricultural source material.

Spreading sewage biosolids, pulp and paper biosolids, or
waste materials from food processing on land.

Using land for livestock grazing or pasture land, for an
outdoor confinement area, or a yard for farm animals.

Managing manure on fields from livestock grazing or from
confinement areas outside barns.
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Fertilizer/Pesticides (on agricultural or non-agricultural lands)

Applying commercial fertilizer to land.

Handling and storing commercial fertilizer.

Spreading synthetic or natural fertilizers containing nitrogen,
phosphorus or potassium for crop growth.

Applying pesticide to land.

Handling and storing pesticide.

Spreading chemicals to control weeds (herbicides) or fungi
(fungicides), such as on a golf course.

Road Salt and Snow Storage

Applying road salt.

Handling and storing road salt.

Spreading salt on roads and parking lots; storing salt in outdoor
containment areas.

Storing snow.

Storing piles of plowed snow that is contaminated with road salt
and automobile fuel.

Fuel Oil

Handling and storing fuel.

Handling or storing fuel at oil refineries, gas stations, marinas,
farms or industrial sites with onsite fuel supplies; storing heating
oil in below-grade tanks for homes or businesses.

Establishing and operating a liquid hydrocarbon
pipeline® (prescribed as of July 1, 2018).

Operating a local or transboundary pipeline that carries oil or
liquid gasoline.

Contaminants from Commercial and Industrial Processes

Handling and storing a dense non-aqueous phase
liquid.

Handling and storing dry-cleaning chemicals, paint and spot
removers, rug cleaning fluids and varnishes.

Handling and storing an organic solvent.

Handling and storing paints, varnishes, lacquers, adhesives,
glues, degreasing or cleaning agents, substances used to
produce dyes, polymers, plastics, textiles and printing inks.

Managing the chemical run-off from the de-icing of
aircraft.

Using ethylene glycol to de-ice aircrafts at airports.

Threats to Water Quantity (*not reviewed in this report)

Taking water from a water body or aquifer without
returning it to the source.

Taking water for water bottling, beverage manufacturing, food
preparation, etc.

Engaging in an activity that reduces the recharge of an
aquifer.

Increasing impervious cover of the ground, e.g., constructing a
paved parking lot.

Source: Adapted from the Quinte Conservation Authority.
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Once the committees have identified all potential
threats, they must determine which of those threats
have the potential to pose a significant risk (known as
“significant drinking water threats”). Source protection
plans must include policies to address all significant
drinking water threats. Source protection committees
must also determine which of the identified threats are
moderate or low threats. Threat level is based on the
“hazard rating” of the activity (the threat posed by the
chemicals and/or pathogens) and the “vulnerability
score” of the location where the activity occurs.

Source protection plans must include
policies to address all significant
drinking water threats.

Source protection committees may also identify other
activities that are not on the list of prescribed threats

(or that do not meet the accompanying criteria) as a
significant threat, but only if the MECP has confirmed

the activity has a sufficiently high hazard rating. Indeed,
several committees received permission from the ministry
to identify oil pipelines as a local drinking water threat,
despite pipelines not being on the initial list of prescribed
threats (see section 1.5.1 for discussion of pipelines).

What about threats from historical
contamination?

The primary intent of the Clean Water Act is to
prevent drinking water problems arising from existing
and future activities. The law does recognize that
historical contamination may also pose a threat:

the law defines “drinking water threats” to include
not only an existing or future “activity,” but also a
historical “condition” that presents a current or future
risk to a drinking water source. However, the Clean
Water Act provides only limited tools to deal with
historical contamination. See section 1.5.4 for a
discussion of the challenges of addressing historical
conditions.
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1.2.3 Developing source protection
policies

Based on the information in the assessment report,

each committee then develops a source protection

plan. The plan must include a set of policies to address

all identified significant drinking water threats, and may

include policies to address other threats.

To address significant threats, committees can use an
array of policy tools (see Table 2) ranging from strong
regulatory tools (such as prohibiting or restricting
activities in certain areas) to softer policy tools (such as
education, outreach and best management practices).
For moderate or low drinking water threats, committees
may also create policies, but were not allowed to use
the more powerful regulatory tools (collectively referred
to as “Part IV tools”) to control them.

Only those policies that relate to significant threats can
be legally binding. For example, a source protection
committee can require a provincial ministry to amend an
approval, such as an approval for a sewage treatment
system, to address a significant drinking water threat,
but for lesser threats, the committee may only ask the
ministry to “have regard to” that policy.

Photo credit: LeoPatrizi, (iStock standard licence).



Table 2. Overview of source protection policy tools.

Policy Tool

Part IV tools — may only be used to address significant threats

Applicability

Policy’s Legal Effect

CHAP

Implementing Body
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Prohibitions

The most powerful tool available.
Committees can outright prohibit certain
activities in designated vulnerable areas.

May apply to existing
or future activities.

Legally binding (no
prohibited activities may
continue or start).

Local risk management
inspectors are
responsible for ensuring
compliance with this

policy.

Risk Management Plans

Committees can require risk management
officials to negotiate a risk management
plan (a legally enforceable negotiated
agreement) with a business or property
owner, that would require the person to
reduce the threat posed by an activity
(e.g., require better storage containment).
For more information, see section 1.4.2.

May apply to existing
or future activities.

Legally binding (activities
may not continue or start
without an approved risk
management plan).

Local risk management
officials approve plans;
risk management
inspectors ensure
compliance.

Land Use Restrictions

Committees can restrict municipal
authorities from approving certain Planning
Act applications or issuing building permits
for activities that would be a significant
threat, unless safeguards are in place.

May only apply to
future activities in
vulnerable areas.

Legally binding
(municipal authorities
must follow policy).

Municipal planning
approval authorities.

Other policy tools — may be used to address any threats (significant, moderate or low)

Prescribed Instruments

Committees can require provincial
ministries to review certain instruments

May apply to existing
and future activities,
as well as historical

Legally binding for
significant threats only
(ministry need only “have

Provincial ministries
(Environment,
Conservation and

(e.g., approvals or permits) and, as conditions. regard to” the policy for Parks; Natural
necessary, amend the instruments to other threats). Resources and
manage threats. They can also require Forestry; and
ministries to revoke or refuse to issue Agriculture, Food and
instruments for prohibited activities. Rural Affairs).

Land Use Planning (Official Plan and May apply to existing Legally binding for Municipalities.

Zoning By-Law Conformity)

Committees can require municipalities

to amend their official plans and zoning
by-laws to reflect prohibitions against the
establishment of certain threat activities or
restrictions in designated vulnerable areas.

or future activities.

significant threats only
(municipality must
amend its official plan
and zoning by-laws to
conform with policies for
significant threats).

Other “soft” policies (e.g., education,
incentives, promoting best
management practices, etc.)

May apply to existing
or future activities,
and in some cases to
historical conditions.

Legally binding on some
(but not all) bodies, only
for significant threats.

Various implementing
bodies.

Environmental Commissioner of Ontario 2018 Environmental Protection Report
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1.2.4 Implementing source protection
policies

Each policy within a source protection plan assigns

an implementing body — such as a local conservation

authority, municipality or provincial ministry — that is

responsible for implementing that policy (see Table

2 above). Each policy also sets out implementation

deadlines by which the responsible body must
complete the assigned tasks (see Table 3). As a general
rule, most policies apply immediately for new activities,
and provide two to three years for bodies to apply the
policies to existing activities. Some policies, however,
need longer implementation timelines, such as those
that require amendments to municipal official plans or
zoning by-laws.

Table 3. Sample implementation deadlines from some source protection policies (although actual dates vary).

Policy Tool Timeline For New Activities Deadline For Existing Activities
Prohibitions Apply immediately. 2-3 years.

Risk management plans Required immediately. 3-5 years.

Land use restrictions Apply immediately. n/a

Prescribed instruments

Ministries must ensure new instruments
conform with source protection plan.

Ministries have 2-5 years to ensure all
pre-existing instruments conform with
source protection plan.

Land use planning

Day-to-day land use planning decisions apply immediately when plan takes effect.
Official Plan conformity must occur by the earlier of: a) end of the next 5-year
official plan review, or b) 5 years. Some committees provided the same deadline for
zoning by-law conformity, others provided an extra 2-3 years after the official plan
amendments to amend the by-laws.

Other policies (education,

incentives, etc.) within 2-3 years.

Education and outreach policies and incentive activities must have at least begun

1.3 Review of select source
protection policies: what the
ECO found

Ontario’s Clean Water Act came into force in July 2007,
kicking off almost a decade of intensive planning work
across much of Ontario. By December 2015, after eight
years of hard work, the source protection committees
had completed, with ministry approval, all 38 source
protection plans, containing over 12,500 source
protection policies.® These policies are now being
implemented to protect those limited areas across the
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province that are classified as municipal drinking water
vulnerable source areas (see section 1.4).

The ECO looked at a selection of source protection
policies (see What the ECO reviewed), and held
discussions with key stakeholders, to examine how
source protection committees applied the drinking
water protection tools given to them under the Clean
Water Act. This section looks at three categories of
drinking water threats — manure storage and spreading,
waste sites, and fuel handling and storage — and

the policy tools that the various committees used to
address these threats.



The local planning process proved to be a generally
effective approach to managing drinking water risks,
while addressing local needs and circumstances. Where
we found shortcomings in how the source protection
policies addressed drinking water threats, the

What the ECO reviewed

The source protection process resulted in 38 source
protection plans, containing over 12,500 source
protection policies. With so many policies, the ECO
could not look at every source protection policy in
detail, not even within a limited number of source
protection plans.

Therefore, the ECO selected three representative
drinking water threats to review: manure and other
agricultural source materials, waste disposal sites,
and fuel. These threats were chosen to represent

a variety of issues that affect different types of
properties (agricultural, industrial, residential) and that
require different types of management strategies.
The ECO then selected eight representative source
protection plans in a range of geographic areas
(see Figure 4), comprising both urban and rural
watersheds, and reviewed all policies in those eight
plans that addressed the selected threats.

CHAPTER 1
CLEAN WATER

problem lay not in the source protection committees’
implementation, but with the limitations of the province’s
source protection rules themselves (see sections 1.5.3
and 1.5.4 for a discussion of what’s missing).

Altogether, the ECO reviewed over 500 policies

in detail. The ECO also reviewed the explanatory
documents that accompany each source protection
plan, which provided valuable insight into each
committee’s rationales for the approaches selected
to manage threats based on their particular
circumstances and geographic conditions.

Finally, the ECO interviewed a number of people
active in the source protection regime during

2016 and 2017, including representatives from
conservation authorities, municipalities, the Ministry
of the Environment, Conservation and Parks, and
the Ministry of Agriculture, Food and Rural Affairs.
These interviews assisted the ECO in identifying
issues and understanding the perspectives and
rationales behind certain approaches taken to
source protection planning and implementation.

Figure 4. The eight source protection
plan areas reviewed by the ECO.
= These are: 1) Lakehead Region; 2)
Mattagami Region; 3) Grand River;
4) Saugeen Valley, Grey Sauble,
Northern Bruce Peninsula; 5) Credit
Valley, Toronto and Region and
Central Lake Ontario (CTC); 6) Halton
Region and Hamilton Region; 7)
Quinte Region; and 8) Raisin-South
Nation.

Source: Ministry of the Environment,
Conservation and Parks, Source Protection
Programs Branch, base map provided by
Microsoft Bing, graphic compiled by the ECO.
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1.3.1 Source protection committees
created balanced policies to protect
drinking water

A central feature of the Clean Water Act is its focus on
local, watershed-based planning. A local-led approach
can be resource intensive and time consuming, and
also runs the risk of creating uneven protections,
especially if there is potential for undue pressure from
local influences. The ECQO’s review of select plans,
however, found that source protection committees
applied the local planning approach effectively to
develop thoughtful, individualized plans to protect the
drinking water within their watershed.

The committees proved to be
committed and capable arbiters of the
wide variety of issues at play.

The ECO was impressed with how the committees — and
in particular the conservation authorities in their leadership
role as source protection authorities — executed their
responsibilities. The committees proved to be committed
and capable arbiters of the wide variety of issues at play
when deciding on which policy approach to apply. In
particular, the committees demonstrated careful weighing
of the financial consequences of imposing various
requirements, without sacrificing the ultimate goal of
drinking water safety.

As expected, the plans resulted in some variation

in the policies being used across the province, as
each committee took its own tailored approach to
managing threats based on the local environmental
and social circumstances of each area. In some
cases, the localized approach allowed committees to
“think outside the box” and create unique policies that
addressed threats without being overly restrictive or
cumbersome. This nimble approach would not have
been possible if source protection planning occurred
only at the provincial level.
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As a general rule, committees sought to use the least
intrusive policy tool that could achieve the goal of
source protection. For example, committees made

use of existing tools to manage drinking water threats
(such as adding a new condition into an already-issued
permit) wherever possible, rather than create a whole
new tool that could potentially duplicate efforts, create
conflicts or add unnecessary burdens. Committees also
prioritized policies that would allow current activities to
continue, by regulating rather than outright prohibiting
an activity, wherever possible — for example, by
requiring better storage containment of a chemical and
more inspection activity (see the detailed discussions of
how committees addressed select threats in sections
1.3.2, 1.8.3 and 1.3.4 below).

Another feature of the local source protection planning
approach was that it enabled committees to go further
than a province-wide standard might have reached.
While committees were only required to develop
policies to address “significant” threats to drinking
water, many source protection committees opted to go
beyond the minimum requirements to include policies to
address lesser, but still relevant, threats as well.

Further, the watershed-based committee approach
helped to get local “buy-in” to the new source
protection requirements. Based on the ECO staff
discussions with various stakeholders, there seemed to
be a generally high level of satisfaction with the process
and the outcomes.

Source protection committees were
able to collect a wealth of valuable
information about our water
resources.




Lastly, the ECO’s review revealed a remarkable

level of detail in the assessment reports and source
protection plans. The conservation authorities, in

their role as source protection authorities, and the
source committees did an enormous amount of work
assessing their watersheds and identifying threats.
Because of the Clean Water Act process, and the
associated funding provided to source protection
authorities and committees to support those efforts,
source protection committees were able to collect

a wealth of valuable information about our water
resources. This knowledge — including water maps,
water budgets, and information about water quality
and quantity trends, stresses and risks — provided
immense value both within and outside the source
protection program. Conservation authorities have used
the information gained through the source protection
process as they fulfil their other duties to protect water
resources, beyond just drinking water sources.

1.3.2 How committees addressed
drinking water threats from manure

Farmers apply nutrient-rich materials, such as fertilizers
and manure, to their fields to help crops grow. Such
materials can greatly improve soil quality, but they can
also pose a serious threat to drinking water if they are
not properly managed, as nutrients and bacteria can
run into and degrade nearby or underground water.
Nutrients in manure and other fertilizers can contribute
to algae blooms, which can pose a serious threat to
drinking water, as well as harm water bodies in other
serious ways (see Chapter 2). Bacteria in manure can
cause illness or even death if bacteria-contaminated
water is consumed. Indeed, farm manure was the
source of the contamination that led to the Walkerton
tragedy (see section 1.1). For this reason, the ECO
chose the storage and application (i.e., spreading)

of manure and other “agricultural source materials”°
as the first category of drinking water threats we
examined.
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Manure spreading

Photo credit: Peter Vahlersvik, (iStock standard licence).

Policy tools used to address manure threats

To address significant threats to drinking water from
manure and other agricultural materials, most of the
source protection committees relied on the province’s
existing nutrient management framework as the
foundation for its policies (see Regulation of manure
under the Nutrient Management Act).

The Nutrient Management Act
regulates the storage and use of
manure, but only on some farms.
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Regulation of manure under the Nutrient
Management Act

The Nutrient Management Act, 2002, regulates the
storage and use of manure in Ontario, but only on
some farms. This law requires large or expanding
livestock farms to develop a nutrient management
strategy for storing and transferring manure to other
farms, and requires the larger livestock farms to also
develop a nutrient management plan to manage the
spreading of manure on land.” Nutrient management
strategies and plans must be developed by a
certified nutrient management planner. The strategies
must be submitted, and in most cases approved,

by the Ministry of Agriculture, Food and Rural Affairs
(OMAFRA), whereas plans are neither submitted

nor approved. The law also sets out some standard

rules, such as restrictions on the spreading of
manure on snow-covered or frozen land, for those
farms that are subject to nutrient management plans.

Only 6,513 farms out of 19,409 livestock operations
in Ontario are required to prepare and follow a
nutrient management strategy.'? Of those 6,513
farms, 1,303 large operations must also prepare
and follow a nutrient management plan (see Figure
5).'® Since smaller farms (such as the farm that was
the source of contamination in Walkerton') are

not captured, these rules only catch about 34%

of Ontario’s livestock operations, 6% of the farms
that spread manure, and 44% of Ontario’s total
manure by volume.'® In other words, the Nutrient
Management Act does not protect Ontario’s water
from most of Ontario’s manure.

22,215 farms spreading manure

19,409 livestock farms generating (storing) manure

6,513 Nutrient Management Strategies (for manure storage)

1,303 Nutrient Management Plans (for manure spreading)

Figure 5. Proportion of farms regulated for manure management (storage and spreading) under the

Nutrient Management Act.

Source: Created by the ECO, based on data from Statistics Canada and the OMAFRA.
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Most source protection committees took a two-part
approach: for farms in vulnerable areas that are already
required to have a nutrient management strategy
and/or nutrient management plan, many directed the
OMAFRA to review these strategies and add conditions
as necessary to address the drinking water threats; for
farms in vulnerable areas that are not required to have a
nutrient management strategy/plan, they directed those
farms to prepare and implement a risk management
plan that mirrors a nutrient management strategy/plan.

A few source protection committees went further

and required all farms that spread agricultural

source materials in vulnerable areas to prepare a risk
management plan, even if they already have a nutrient
management strategy and/or plan in place. However,
the Clean Water Act rules provides that where a farm

is subject to a nutrient management strategy or plan,
rather than developing a risk management plan, the
farm may obtain a “statement of conformity” (stating that
the plan complies with the source protection policies)
from a certified nutrient management planner instead.
The responsibility to ensure nutrient management plans
comply with source protection policies falls entirely on
the farmer and the certified planner retained by the
farmer. Neither the OMAFRA nor the risk management
officials can require that conditions be added to a
nutrient management plan.

Some committees set out specific provisions that must
be included in a risk management plan. As one example,
the Credit Valley, Toronto and Region and Central Lake
Ontario (CTC) Source Protection Committee set out
requirements for soil testing to ensure that no more
agricultural source materials than necessary is applied,
and set limited application periods to reduce the amount
of runoff.

The source protection committees expressed
confidence that the nutrient/risk management plan
approach would effectively and efficiently manage
threats from manure application, while making good
use of a tool that is already familiar to the farming
community, is easy to implement, and would not
duplicate existing requirements.
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Nonetheless, most committees also included some
prohibitions against manure spreading in certain areas
as an additional safeguard. For the most part, these
prohibitions only apply to areas near wellheads where
manure spreading is already prohibited under the
Nutrient Management Act, or to very small additional
areas. Source protection committees sought to apply
prohibitions narrowly to avoid impacting existing farming
operations.

Policies should reduce manure threats to
municipal drinking water, but monitoring for
effectiveness is key

The approach taken by the source protection
committees to manage the threats posed by manure
spreading is consistent with the government’s general
approach to regulating agriculture: to minimally intrude
on farming practices and minimize any regulatory
burden. The source protection committees imposed
some additional, but not overly onerous, requirements
on manure spreading — with some committees pushing
the boundaries further than others — that should reduce
the risk of manure contamination to municipal drinking
water sources.

The expansion of nutrient management requirements

to more farms, whether through more nutrient
management plans or through similar-functioning risk
management plans, is a positive step. The ECO has long
expressed disappointment about the limited coverage of
the nutrient management framework, so capturing more
farms, especially farms in higher-risk areas that may
affect drinking water, is welcome progress.

The expansion of nutrient
management requirements to more
farms, especially in higher-risk areas
that may affect drinking water, is
welcome progress.

The committees’ rationale for relying on expansion
of the existing nutrient management approach is
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understandable; however, this rationale assumes that
the existing nutrient management approach is working
well. This is not necessarily a safe assumption. Both
the ECO and Ontario’s Auditor General have raised
concerns in the past about weak inspection and
enforcement of the nutrient management framework.
These concerns remain. In 2016/2017, the MECP
conducted 174 nutrient management inspections and
found a mere 38% of the inspected farms were fully
compliant with their strategies and plans.'® The ECO
has also noted that there is no available data to show
whether, or to what extent, this regulatory framework,
which has been in place for over 15 years, is in fact
working effectively to reduce runoff of manure and other
agricultural materials.

Additionally, the rules under the Clean Water Act prevent
risk management officials from implementing source
protection measures on farms subject to the Nutrient
Management Act, raising further concerns about the
reliance on the existing nutrient management framework
to address source protection. While risk management
officials and inspectors are not allowed to implement
and enforce source protection measures on these
farms, neither are the OMAFRA or the MECP, who are
ostensibly responsible, ensuring it is done. The ECO
urges the ministry to address this gap as part of its
process of continual improvement (see section 1.5.3).

Still, some of the benefits of the source protection
program is increased inspection and enforcement of
some farms by the local risk management inspectors,
and increased effectiveness monitoring and reporting
by the source protection committees (see section 1.4.5)
in the limited areas that the source protection policies
cover. In a few areas, the MECP or municipalities

are monitoring and sampling some water sources

for manure contamination. Ideally, such monitoring
data should help identify if manure contaminant

levels are decreasing, and in turn, help source
protection committees determine if indeed this nutrient
management approach is effective or if, conversely,
these policies need to be revised. However, funding
and support for more monitoring is needed (see section
1.5.5).
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Assessments by the source protection committees,
based on monitoring data, can hopefully provide

insight into not only the effectiveness of the nutrient
management framework for source protection, but also
more generally the effectiveness of nutrient management
rules to reduce farm runoff to other water bodies outside
of vulnerable source protection zones, particularly in
regions with algae problems (see Chapter 2).

1.3.3 How committees addressed
drinking water threats from waste

The second category of drinking water threats the

ECO looked at was waste disposal sites. This category
includes ten sub-categories of activities, such as
landfilling waste, storing and handling hazardous
wastes, and applying untreated sewage waste to land.
All of these activities can potentially contaminate water
sources with chemicals or pathogens. For example,
decomposing waste in a landfill can produce a liquid
called “leachate” that, in the absence of a well-
functioning leachate collection system, can contaminate
the surrounding groundwater with metals, chlorides,
chemicals and other toxic chemicals from the waste.
Storage of chemical wastes similarly carries serious
risks, as a leak in the storage drum or accidental spill of
a storage container could result in dangerous chemicals,
such as PCBs, pouring into the environment.

Policy tools used to address waste threats

Most waste activities are already regulated by the
MECP, typically through an environmental compliance
approval that imposes terms and conditions on the
waste operations. The source protection plans reviewed
by the ECO all took advantage of this existing approval
process, as an efficient tool to manage drinking water
threats from waste. Where there were waste sites
currently operating in vulnerable areas, the committees
required the MECP to review and, if necessary, amend
the approval for these waste sites to include terms and
conditions that would address any significant threats to
the drinking water.



When it came to potential future waste sites, nearly
every committee choose to go further. Aimost all of

the plans reviewed directed the MECP to refuse to

issue an approval for the future establishment of a
waste disposal site that would be a significant threat.
Only one committee, the Mattagami Source Protection
Committee, chose instead to direct the MECP to include
conditions in any approval of a future waste site to
ensure the site never becomes a significant threat. As an
extra measure, four of the plans reviewed included land
use policies that require municipalities to amend their
official plans and zoning by-laws to prohibit future waste
disposal sites within vulnerable areas where they could
be a significant drinking water threat.

To manage the remaining waste threats that are not
subject to environmental compliance approvals (such
as short-term storage of some industrial wastes), the
source protection committees employed a much greater
variety of approaches. Several of the committees chose
to require existing owners of these wastes to implement
risk management plans, and to prohibit any such future
waste sites from occurring within vulnerable areas.
Many of the committees also included complementary
restricted land use policies, which serve as a flag

to municipal planning departments to screen for
requirements for risk management plans or prohibitions
before processing Building Code or planning
applications in designated areas. Other committees
relied on outreach efforts to address some waste
threats, such as educating the public and businesses
about proper storage and disposal of small quantities of
hazardous waste.

Photo credit: annavaczi, (iStock standard licence).
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Policy tools used to address historical
contamination from waste sites

In addition to the threats posed by current waste
activities, historical waste sites can also pose

a threat. In particular, old landfills that predate
modern engineering requirements (such as
impermeable liners) can remain a problem for
decades long after closure, continuing to leak
contaminants into the soil and groundwater.

There are numerous old, closed landfills dotting
the province. However, of the plans reviewed, only
one plan — the Quinte Source Protection Plan —
identified a significant threat posed from historical
waste sites. Quinte’s assessment report identified
that contamination from two closed landfill sites,
one in Picton and one in Belleville, could present
a risk to drinking water intakes. The policy tools
available to address past contamination are
limited (see section 1.5.4). Using the few available
tools, the Quinte plan directed the municipalities
to monitor water samples and if necessary take
remedial action, and asked the MECP to issue
appropriate instruments (e.g., Director’s Orders)
that should include requirements for monitoring
and remedial actions.

Waste policies reflect a reasonable balancing
of the varying risk levels and cost factors

The approaches taken by the committees to address
waste threats appear reasonable. The committees’
general reliance on the existing MECP approval process
to manage threats from most waste sites is appropriate,
given that this established process is well-suited to
regulating contaminants from present and future waste
operations.

The broader variety of policies used to address the
remaining waste operations (i.e., those not subject to
MECP-approvals) reflects the committees’ differing
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circumstances. This variability included a wide range in
actual risks from these particular waste threats in each
committee’s respective watershed. For example, the Grand
River Source Protection Committee identified 159 waste
disposal activities as potential significant threats to its
municipal water sources. The Halton-Hamilton committee,
on the other hand, stated that there are no existing waste
activities that posed a significant threat to their municipal
water sources (but still included policies to ensure that
future waste activities do not become significant threats).

The variability also included a range in the committees’
cost-benefit analyses of applying different management
approaches. For example, Haldimand County (within

the Grand River) choose to implement an education and
outreach program on the proper handling, storage and
disposal of wastes, rather than using stronger tools, such
as requiring risk management plans. Haldimand County
explained that its rationale for taking this approach

was based on a concern about the financial burden of
implementing risk management plans, for both the county
and the affected property owners, particularly relative to
the level of risk to their drinking water sources.

The CTC Source Protection Committee similarly relied on
education and outreach to manage threats from waste
storage, describing the volume of such waste threats as
typically small (e.g., a few litres of residues left in storage
drums, and battery and paint piles at recycling depots).
The committee concluded that this approach “is an
appropriate balance between protecting the municipal
source of drinking water and avoiding the workload burden
on the Risk Management Official and costs to landowners
that would result from requiring a Risk Management
Plan.”” However, the committee also noted that it did

not have a full understanding of what was included in this
threat subcategory, and that once the full extent of the
threat subcategory became clearer, the committee may
reconsider this policy approach in future plan updates.

Overall, the committees’ choices of policy tools

appear to reflect a fair balancing of factors to ensure
that reasonable measures are in place to protect their
drinking water from contamination from waste. However,
whether the policies are adequately addressing waste
threats will be determined over time through the
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monitoring of waste management practices (i.e., if
inspectors are seeing proper waste storage practices),
through the provincial spills reports (i.e., if overall
numbers of spills from waste threats in vulnerable areas
are decreasing), and in the sampling results of any
source water areas that are currently contaminated by
waste threats (i.e., if the levels of relevant contaminants
are decreasing). This information will emerge as source
protection implementation continues (see section 1.4).

1.3.4 How committees addressed
drinking water threats from fuel

The third category of drinking water threats the ECO
looked at was the storage and handling of fuel. This
category covers most — but not all — places where
liquid fuels (such as oil or propane) are produced, sold
or stored. It includes petrochemical refineries, gas
stations, farms or industrial facilities that have on-site
fuel supplies, as well as small below-grade or partially
below-grade tanks, such as those used to store
heating oil for homes and small businesses (including
tanks buried underground as well as tanks stored in
basements). At the time that the committees were
preparing the source protection plans, the Clean Water
Act’s list of prescribed drinking water threats and the
accompanying tables of circumstances for identifying
threats specifically excluded fuel pipelines as well as
smaller above-grade fuel tanks, such as outdoor tanks
used to store home heating oil (see sections 1.5.1 and
1.5.3 for a discussion of the subsequent revisions to
pipelines and above-grade fuel tanks, respectively).

Fuel handling and storage is a drinking water threat
because fuel, which is toxic, may spill during transfer
from one vessel to another or may leak from a faulty
storage tank, and contaminate nearby water sources.
Fuel spills and leaks are unfortunately quite common,
presenting a real risk to drinking water, as well as having

Fuel spills and leaks are unfortunately
quite common, presenting a real risk
to drinking water.




other environmental and economic conseguences. Ol
contamination can persist in the soil and groundwater
for decades, can migrate long distances through surface
water, and can be costly to clean up (see, for example,
Home heating oil spills in the Kawartha Lakes).

Home heating oil spills in the Kawartha
Lakes

The City of Kawartha Lakes, known best for its
250 beautiful lakes and rivers, is also known for
a significant and costly fuel spill that occurred

in 2008. A homeowner noticed oil pooling on

his basement floor shortly after the oil tanks

for his furnace had been filled with 700 litres of
heating oil. The oil made its way to a crack in the
basement wall and into the soil under the house.
Several hundred litres of oil seeped into the sail,
onto neighbouring property owned by the city,
into drainage culverts and the stormwater sewer
system, and ultimately into Sturgeon Lake. The
oil damaged 300 metres of shoreline, resulting
in a temporary drinking water advisory for those
residents.

The homeowner made an insurance claim, but his
insurance funds ran out long before remediation
was complete. The Ministry of the Environment
(controversially) ordered the city to clean up and
contain the contamination, at great expense to the
city.’® The remediation — including removing the oil
from the shores of Sturgeon Lake, removing over
70 tonnes of contaminated soil from under the
house, and demolishing the house in the process
— took over a year and cost municipal taxpayers
almost $2 million.®

In May 2018, almost a decade later, yet another
fuel spill of home heating oil occurred in the City
of Kawartha Lakes, this time in Balsam Lake.

The spill prompted a drinking water advisory

for residents in the southern part of the lake,
impacting about 100 properties, that lasted over a
week while the oil was cleaned up.?®
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Example of a poorly maintained home heating oil tank in
basement.

Photo credit: nycshooter, (iStock standard licence).

Policy tools used to address fuel threats

All source protection plans reviewed by the ECO
addressed the threat posed by industrial and commercial
fuel storage and handling in a similar way. The
committees generally required existing facilities that store
over 2,500 litres of fuel on site to have a risk management
plan. To prevent future fuel threats from arising, most
committees used a combination of prohibitions (e.g.,
prohibiting future gas stations or bulk storage facilities
over 2,500 litres in designated areas) and requiring
facilities to develop a risk management plan.

Most committees supplemented the prohibitions

and risk management plans with additional policies,
which varied from plan to plan. For example, many
committees included complementary restricted

land use policies, which serve as a flag to municipal
planning departments to screen for source protection
restrictions before processing Building Code or
planning applications in designated restricted areas.
A few committees required municipalities to amend
their official plans and zoning by-laws to limit future
threats, such as imposing size restrictions on new fuel
tanks, or requiring new facilities to follow defined best
management practices.

When it came to the smaller fuel oil tanks used by
residences and small businesses (below-grade or
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partially below-grade tanks, typically under 1,250 litres),
the source protection committees diverged in their
approaches.

Several plans reviewed by the ECO required some
homeowners in designated areas to complete a

risk management plan for their home fuel tanks. For
example, the Quinte Source Protection Committee
explained that, while it had initially intended to use

only an education and outreach program to manage
the risks from residential fuel tanks, based on input
from experts in the committee’s fuel working group, it
decided ultimately to require risk management plans
for existing fuel tanks and to prohibit future tanks in the
most vulnerable areas to reduce drinking water threats.
Most of these plans also included policies directing
municipalities, conservation authorities or others to
develop education and outreach programs to minimize
fuel threats.

Conversely, some other plans excluded small tanks
(under 2,500 litres) from the requirement for a risk
management plan, and relied exclusively on education
and outreach programs to manage these threats.

The CTC Source Protection Committee, which

used this approach, explained that requiring the risk
management official to “negotiate Risk Management
Plans at potentially hundreds of single family homes
and small businesses would be a large administrative
burden and divert resources away from developing Risk
Management Plans for other threat activities...”?’

Generally, all of the education and outreach policies
focus on educating homeowners, businesses and
others about the risks associated with fuel tanks,

and explaining what they should do in the event of a
fuel leak or spill. For example, the Halton-Hamilton
Source Protection Plan directs that businesses and
homeowners be given instructions on proper spill
response measures, including when and how to contact
the MECP’s Spills Action Centre (the provincial body that
provides emergency response services in the event of

a fuel leak or spill), as well as stickers with emergency
phone numbers to be placed on or near fuel tanks and
pipes for quick contact if there is a spill or leak.
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A number of the committees included additional,
mostly non-binding, policies to address fuel-related
emergencies more generally. For example, Quinte
requested that the MECP’s Spills Action Centre update
spill response procedures and emergency response
plans in designated areas, and that municipalities
update emergency response plans, spill contingency
plans and spill prevention plans in designated areas.
Halton-Hamilton, among many others such policies,
requested that the MECP instruct facility owners to
update emergency preparedness and contingency
plans to include the location of municipal intakes and
other details.

Committees took reasonable approach to
address fuel threats, but revealed gaps in the
rules

While there was some variability in how committees
managed fuel threats, particularly from smaller tanks,
the ECO believes that all committees took a reasonable
approach addressing these threats using the powers
and tools available to them. The implementation of risk
management plans, along with better educating fuel
tank owners about good maintenance practices and
appropriate responses to leaks or spills, should reduce
both the risk of oil spills and the impact of spills on the
environment when they do occur. As source protection
implementation continues (see section 1.4), the ongoing
monitoring of fuel threats and sampling of contaminants
in source water should help source protection
committees determine if these measures are working
effectively to reduce fuel spills and their impacts on
water resources.

Several gaps in the source protection
rules prevented the committees
from being able to efficiently or fully
address all threats from fuel.




However, several gaps in the source protection rules
prevented the committees from being able to efficiently
or fully address all threats from fuel. Specifically, a
number of committees identified the following three
major gaps:

* The list of prescribed drinking water threats did not
include fuel pipelines. A few committees did include
pipelines in source protection policies through an
alternate process of identifying local threats that
required the MECP’s permission; however, the omission
of pipelines on the list of prescribed threats made it
more difficult for committees to identify them as a
significant threat, and also made it more likely that other
committees overlooked them as potential threats.

» Under the rules that set out circumstances for prescribed
drinking water threats, committees could not identify
smaller above-grade fuel tanks as potential significant
threats, and as such, could not develop legally binding
policies to effectively address these threats, even though
spills from such tanks are comparatively common and
can create substantial contamination.

* None of the licences or approvals issued by the
Technical Standards and Safety Authority (TSSA),
which is the primary regulator of fuel handling in
Ontario, are subject to the Clean Water Act. Therefore,
committees could not require the TSSA to review
licenses or include conditions to reduce the risk of fuel
spills to source water, or more generally compel the
TSSA to implement source protection policies. Several
committees expressed concern about their inability to
rely on the primary regulator and technical expert for
fuel handling to address fuel risks.

These three shortcomings in addressing fuel threats in
the source protection plans lie not with any failing of
the source protection committees, but rather with the
provincial rules. When these concerns were flagged,
the MECP did subsequently revise some of the rules
and regulations regarding fuel threats. The ministry’s
revisions partially address the identified shortcomings
(see section 1.5.1), but substantial gaps remain. The
ECO urges the ministry to fully address these gaps
as part of its process of continual improvement (see
section 1.5.3).
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Example of a fuel spill in water.

Photo credit: Phototreat, (iStock standard licence).

1.4 Source protection on the
ground: what’s been done so
far?

The eight-year process of developing assessment
reports and source protection plans was just the
beginning. The next step is implementing all of

these source protection policies. Over the last few
years, provincial ministries, conservation authorities,
municipalities, businesses, farmers and homeowners
have been busy executing the thousands of individual
actions included in the 38 source protection plans to
protect municipal drinking water sources across much
of the province.

Implementation timelines vary based on when each
source protection plan came into effect, and based

on the specific policy, but generally, most source
protection areas are at least half-way through the
timelines for initial plan implementation.?? And so far,
implementation of source protection policies is on track
and progressing well.

The source protection process is resulting in a lot of
on-the-ground action that should over time reduce the
risk of spills and discharges to our municipal drinking
water sources (see How to measure if the Clean Water
Act is protecting drinking water). This section highlights
a small sampling of the many source protection actions
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Implementation of source protection
policies is on track and progressing
well.

that have been taken over the last few years to reduce
the risk of spills, accidents and chronic leaking of
contaminants into municipal source water.

How to measure if the Clean Water Act is
protecting drinking water

The Clean Water Act is intended to prevent current
and future threats to drinking water. If source
protection measures are working, they should be
preventing both the chronic leaking of contaminants
into drinking water sources and the catastrophic
accidental spills of contaminants into drinking

water sources, as well as improving spill response

measures if contaminants do get into water sources.

Demonstrating the effectiveness of source protection

to prevent drinking water problems can be difficult:
if no accident occurs, we can never prove that the
source protection measures worked to prevent a
spill that might otherwise have happened. However,
source protection, if it is working, should result in

some observable improvements, such as a reduction

It is still early days, generally too soon to observe the
effects of these actions, but some early indicators
are positive. As implementation continues, the
committees’ monitoring and annual progress reports
(see section 1.4.5), as well as other provincial program
monitoring, such as spills reports from the MECP’s

Spills Action Centre, should more fully reveal the level of

effectiveness of the source protection process.

of contaminants that are discharging into a raw
municipal water supply or an overall reduction in
the number of serious spills in or near water.

For some chronic issues, it could take decades
to achieve reductions of the contaminants in the
drinking water sources.?®

Nonetheless, a few committees have already
reported decreases in some contaminants at their
municipal drinking water supplies. For example,
the Cataraqui Source Protection Area’s 2018
progress report stated that testing of the raw water
supply at five municipal wells or intakes that had
identified contamination issues in 2011, showed

a decrease in contaminants of concern at three of
those water sources, with two maintaining similar
trends (see Table 4).

Table 4. Contaminants of concern at municipal wells or intakes with identified contamination issues in the Cataraqui area, in
2011 and 2017.

Location Contaminants of Concern (2011) Contaminants of Concern (2017)
Brockville E. coli E. coli
Fairfield (Amherstview) Total coliform None

and total coliform

Bath Organic nitrogen and E. coli Total coliform and E. coli
Cana (well supply) Sodium, chloride, total coliform, None

and E. coli
Miller Manor (well supply) Sodium, chloride, nitrate, E. coli, None

Source: Cataraqui Source Protection Area, Policy Implementation Progress Report 2015-2017 (May 1, 2018).
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1.4.1 Incorporating source protection

into provincial approvals

Most source protection plans required provincial
ministries to ensure that certain prescribed instruments
(e.g., environmental approvals or licenses) include
source protection provisions. For example, many plans
required the MECP to review its approvals for any
waste disposal site that is or may become a significant
threat, and to amend the terms and conditions of these
approvals as needed to ensure that the site ceases to
be or never becomes a significant threat.

To comply with these policies, the various ministries
responsible for these instruments have developed
practices to ensure that all new approvals comply with
applicable source protection policies. The ministries
have also been reviewing and, as appropriate,
amending existing instruments to ensure they too
conform with source protection policies.

For example, the MECP published new Standard
Operating Policies in 2015, which set out how the
ministry would fulfill its duties to implement source
protection policies. Specifically, the MECP’s Standard
Operating Policies established screening procedures
for new applications for prescribed instruments and
guidelines for ministry staff to ensure new instruments
meet all relevant source protection policies. The MECP
also created instrument-specific guidance for reviewing
existing instruments to ensure they conform with source
protection policies.

As of April 2018, the MECP has
amended 18 instruments to include
new requirements or restrictions,
reducing the threat that these
activities pose to drinking water
supplies.

The MECP is required to review and, as needed, amend
all relevant prescribed instruments within three years
of the governing source protection plans’ effective
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dates. The ministry states that it is on track to meet that
deadline,?* which runs until July 2019. By April 2018, the
ministry had screened 528 prescribed instruments, with
an estimated 600 more to screen, to determine if they
pose a significant threat to drinking water sources.?® Of
the 528 instruments screened, the ministry determined
that 149 of those regulate activities that pose a significant
threat to municipal drinking water sources; the ministry

is currently reviewing these 149 approvals to determine
what amendments, if any, are needed. As of April 2018,
the MECP has amended 18 instruments to include new
requirements or restrictions, reducing the threat that these
activities pose to drinking water supplies.?

Several committees also directed the OMAFRA to
review instruments under its jurisdiction — namely,
nutrient management strategies and “non-agricultural
source material plans” (required for the spreading of
non-farm materials like biosolids) — and, as needed, to
add conditions to those instruments to protect drinking
water sources. In April 2018, the OMAFRA reported

to the ECO that the ministry had completed a detailed
review of all existing nutrient management strategies
and non-agricultural source material plans identified by
source protection committees and found that very few
needed revision.?” In all, the ministry determined that
only ten might not conform with local source protection
policies, and thus, based on further review, may need
new conditions (such as requiring the farmer to relocate
its temporary field storage of manure).?® The small
number of amendments is because few nutrient storage
areas were identified in vulnerable areas, and the
existing nutrient management strategies should have,
if they were developed properly, already included basic
provisions to avoid contamination of drinking water
sources.

While the source protection process did not trigger the
OMAFRA to amend many pre-existing instruments, it
does expand nutrient management coverage to more
farm properties that were previously unregulated (see
section 1.3.2). The OMAFRA initiated a process in
2015 for ensuring that any new nutrient management
strategies submitted to the ministry conform to the
requirements of applicable source protection policies.
Just as importantly — as most nutrient management
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plans are not subject to ministry review and approval
— the OMAFRA included source protection principles
into its nutrient management certification training
program for farmers and consultants who develop
nutrient management plans and strategies. The training
is intended to ensure that drinking water protection
measures are included in the plans and strategies of
all applicable farm operations. Some certified nutrient
management planners have indicated, however, that
due to the volume of new information, more training
and support is needed (see section 1.5.3).

1.4.2 Local risk management officials
and inspectors implementing the
regulatory tools

All municipalities within source protection areas are
required to appoint “risk management officials” and
“risk management inspectors” to implement and
enforce the prohibitions and restrictions (the “Part
IV” regulatory tools) on local activities as set out in
the source protection policies. Some municipalities
chose to add the risk management official and
inspector responsibilities to existing positions within
their workforce, while others created new, dedicated
positions for these roles, and others delegated this
responsibility to the local conservation authority.

Every risk management official and inspector is
required to take a four-day training course developed
and delivered by the MECP. The MECP reported in
2016 that the ministry had trained the initial cohort of
over 250 risk management officials and inspectors,
preparing them for their responsibilities.?® In addition to
this general training, the OMAFRA provided a special
training session for risk management officials working
on farms, and continues to share ongoing information
with them on nutrient management issues.*

According to the source protection annual progress
reports submitted so far, local risk management
officials have established over 500 risk management
plans, which set out measures to reduce the risk of
contamination to municipal drinking water sources.
These risk management plans are one of the key
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Local risk management officials

have established over 500 risk
management plans, which set out
measures to reduce the risk of
contamination to municipal drinking
water sources.

tools of the Clean Water Act to manage activities that
pose a threat to drinking. They are legally enforceable
agreements, negotiated between the local officials and
the landowners, that impose new requirements on
property owners, often for activities that were previously
unregulated or loosely regulated for environmental
purposes. There are hundreds of varieties of
requirements that risk management officials may impose
depending on the circumstances.?' For example, the
plans may require a business or property owner to:

install a new wastewater collection system, more
secure storage containment for hazardous waste, a
new impervious (e.g., concrete) base for the storage
area, and/or a secondary containment or barrier for
the storage area

relocate the storage of materials (e.g., manure,
fertilizer, chemicals, road salt, etc.) further away from
vulnerable source water, and/or cover previously
open-air piles of materials so that rain will not wash
contaminants into the water sources

Photo credit: SHSPhotography, (iStock standard licence).



 obtain annual inspection and maintenance of fuel
tanks by a certified technician, including regular leak
tests

* monitor inventory of chemicals, including daily
volumes, so that leaks are detected immediately

* reduce maximum allowable volumes of waste stored
at any given time, so that if a leak does occur, the
volume of contaminants discharged is minimized, and/
or

» develop a spill contingency and response plan.

Local risk management inspectors conduct inspections
through site visits to ensure compliance with the source
protection policies dealing with prohibitions and risk
management plans. Risk management inspectors have
so far conducted over 1,000 inspections of properties
located within source protection vulnerable areas. In the
ten source protection progress reports that included
compliance data, inspectors reported achieving a
remarkable average compliance rate of 99% with the
source protection policies (i.e., prohibitions and risk
management plans that have been implemented so far).

Inspectors reported achieving a
remarkable average compliance rate
of 99% with the source protection
policies.

1.4.3 Municipal amendments to official
plans and zoning by-laws

As a complimentary tool to reinforce other source
protection policies, municipalities are required to
amend their official plans and zoning by-laws to

reflect prohibitions or restrictions on activities (such as
prohibiting a new dry cleaner or restricting the handling
of chemicals or road salt) in designated vulnerable
areas. Incorporating these designations into official
plans and zoning by-laws provides another layer of
legally enforceable protection for municipal drinking
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water sources. In addition, municipalities must ensure
their day-to-day planning decisions conform with these
source protection prohibitions and restrictions prior to
official plans or zoning being updated.

Although most municipalities were given longer
timelines (generally five years) to amend their official
plans and zoning by-laws to ensure conformity with
source protection plans, many have already completed
this process ahead of the deadlines. According to the
source protection annual progress reports submitted
in 2018, about 70% of the required municipalities have
already amended or are in the process of amending
their official plans to conform to the applicable source
protection plan.

1.4.4 Education and outreach

Most source protection committees developed a
general education and outreach policy, as well as some
threat-specific education and outreach policies. These
policies directed ministries, conservation authorities,
municipal governments and/or other agencies to
develop drinking water education materials and share
certain information with property owners. The specific
instructions vary from one plan to another, but they
generally included:

advising property owners in vulnerable areas that they
are in a vulnerable source water protection area and
that there may be policies affecting activities on their
property

educating the public about the importance of clean
water and threats to source water, and

sharing best management practices to help property
owners reduce threats to drinking water.

As directed by these policies, and in some cases going
beyond the policies, provincial ministries, conservation
authorities, municipalities and others have been
developing and disseminating numerous drinking water
education and outreach materials over the past few
years.
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For example, Conservation Ontario, along with
individual conservation authorities, has developed
education and outreach materials to support source
protection for over a decade, including factsheets,
videos, guides and social media posts. They have
developed numerous products, including materials
targeted to individual audiences (e.g., residential
property owners, businesses, aggregate industry and
realtors) to address specific drinking water threats.

In 2014, when source protection implementation

was just getting underway, the MECP launched an
online catalogue of source protection education and
outreach resources to help municipalities and others
carry out education work. The catalogue included basic
information about a range of topics (such as road salt,
hazardous liquids and fuels), along with lists of available
resources, and a ministry contact person who could
provide more information.

The MECP also created the online Source Water
Protection Information Atlas, a publicly accessible
source protection map that allows individuals to
locate vulnerable areas in the province (e.g., wellhead
protection zones and intake protection zones), and
to undertake customized searches to find out if there
are restrictions on activities on a specific property. The
MECP has also been using social media effectively
to reach and educate new audiences about source
protection — its hashtag #SourceWaterON has been
displayed over a million times on social media.

Other ministries have also delivered education and
outreach programs. For example, the OMAFRA
provided educational materials to risk management
officials to support source protection on farms. The
Ministry of Transportation has aided with outreach by
posting source protection zone signs along highways
(see Signage for drinking water protection zones).
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Signage for drinking water protection
zones

Several source protection committees developed
education and outreach policies that asked the
Ministry of Transportation and municipalities to
erect road signs identifying source protection
zones along highways and roads.

Drinking Water
Protection Zone

Eau potable
Zone de protection

Photo credit: Conservation Ontario.

Even though these policies were not legally
binding, the Ministry of Transportation agreed
to install road signs in source protection areas
as requested. As of April 2018, the Ministry

of Transportation had installed 127 signs on
provincial roads. Municipalities have installed a
further 900 signs on local municipal roads.

Such signage can help ensure that emergency
responders dealing with spilled contaminants
(such as fuel) are made immediately aware
that they are in a municipal drinking water
source area and should take special measures
to contain and clean up the spill as quickly as
possible. The signs can also make travelers
aware of source protection areas and possibly
encourage them to learn more about source
protection.



1.4.5 Monitoring, reporting and assessing
plan implementation

Source protection committees and other implementing
bodies have also been busy over the past few years
with monitoring and reporting work. The Clean Water
Act includes several requirements to ensure the
ongoing monitoring of individual source protection
actions as well as the ongoing evaluation of the overall
source protection program.

Monitoring

The Clean Water Act requires every source protection
plan to include policies to monitor activities and
conditions that are significant threats to drinking water.
These monitoring policies are legally binding, meaning
that a public body assigned responsibility in the plan
(e.g., municipality, ministry, local board or conservation
authority) must monitor the threat activities as required
by the policies. Source protection plans may include
additional monitoring policies for moderate and low
threats, but those are not legally binding.

Monitoring policies can require assigned bodies to
conduct monitoring and sampling related to specific
threats, including sampling for particular contaminants
in the source water — but these policies are typically
tied to the availability of resources to conduct such
monitoring (see section 1.5.5). Where monitoring
programs are occurring, they are contributing valuable
additional information to the province’s existing water
monitoring networks. For example, the City of Sudbury
has increased sampling of sodium levels in Ramsey
Lake to monitor threats from road salt to the municipal
source water.®? This added information will help
determine over time if the source protection actions are
reducing salt concentrations in the raw water supplies.

The implementing bodies are required to submit the
monitoring information, as well as detailed information
about the actions they have taken during the year to
implement a significant threat policy, to the source
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protection authority (i.e., the lead conservation authority)
each year. This monitoring information enables the
source protection authority to assess the status of
implementation of the significant threat policies, as well
as evaluate their effectiveness over time. The source
protection authorities then share summaries of all of
this information with the MECP and the public through
annual progress reports.

Monitoring information enables the
source protection authority to assess
the status of implementation of the
significant threat policies, as well as
evaluate their effectiveness over time.

Annual reporting

The Clean Water Act requires each source protection
authority to produce an annual progress report that
describes the measures taken by the various bodies to
implement the source protection policies, the results
of all monitoring programs, the extent to which the
objectives set out in the source protection plan are
being achieved, and an explanation of any failures to
implement actions by the deadline.

The detailed annual reports, which must be made
publicly available, provide accountability and help
ensure that the policies are being implemented as
required. Annual progress reports are an important
means of assessing whether source protection plans
are achieving what they were intended to achieve.

The MECP also uses the annual progress reports from
each source protection authority to evaluate the overall
implementation and efficacy of the source protection
program.

The first annual progress report for each source
protection plan covers the first two years after the plan
became effective, and is due May 1 of the third year,
and then each year thereafter. By May 1, 2018, all but
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three source protection authorities had published their
first annual progress report (and three had published
their second or third annual report).

All but three of the source protection authorities
reported that overall implementation in their area or
region was “progressing well,” meaning that most
policies in the plan were or are being implemented on
schedule; the remaining few described their progress as
“satisfactory,” but even they reported that about 75% of
their policies had been or were being implementing on
schedule.

The source protection authorities that reported delays
in implementation were due primarily to challenges in
implementing the risk management plans. Because

of the individualized work and negotiations required,
the development of risk management plans has
generally been the most challenging and slowest
source protection measure to implement. As the
Mississippi-Rideau Source Protection Authority noted:
“The risk management program is new, and managing
activities in this way requires trust and relationship
building between staff and affected landowners. There
must be consideration for the type and extent of risk
management measures asked, as well as their feasibility
for individuals to complete.”® Nonetheless, as noted
above, progress is being made on this front, with over
500 risk management plans already in place.

Plan review

The Clean Water Act also requires all assessment
reports and source protection plans to be periodically
reviewed, on a timeframe established by the MECP. The
MECP required each source protection committee to
begin its first review within roughly three years of their
plan coming into effect. This means that the majority

of committees are required to provide a work plan

for reviewing their source protection plan shortly, by
November 30, 2018.
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Plan reviews should help ensure that
committees identify and address any
problems or gaps in the current plans
quickly, provided the MECP has the
capacity to review and approve plan
amendments swiftly.

These plan reviews should help ensure that committees
identify and address any problems or gaps in the
current plans quickly, provided that the committees
have the funding to do the required work to update the
plans and that the MECP has the capacity to review
and approve plan amendments swiftly (see section
1.5.5).
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1.5 Continual improvement:
what’s still needed?

While source protection plans are all complete and
implementation is well underway, work on the source
protection program is not over. The initial round of
source protection planning revealed some gaps and
limitations in the source protection rules. Fortunately,
the MECP committed to continuous improvement

of the source protection framework to fix flaws and
address emerging issues.** The MECP also committed
to integrate source protection into other provincial
programs and initiatives as appropriate.

Over the past decade, the MECP has been making
good on its commitments, introducing several rounds of
revisions to strengthen the source protection framework
(see section 1.5.1). The ministry’s efforts so far and

its commitment to continually improve the source
protection program should enable source protection to
evolve over time, to reflect both advances in scientific
knowledge as well as changes to watershed needs and
circumstances.

The MECP has been identifying and
addressing flaws and emerging issues,
but gaps remain.

The ECO is encouraged that the MECP has been
identifying and addressing flaws and emerging issues,
but gaps remain. Some key measures or improvements
are still needed to ensure the protection of Ontario’s
drinking water sources:

Better protecting water sources across the
province, including the source water of First Nation
communities, northern communities, and individuals
relying on private water supplies (section 1.5.2)

» Ensuring source protection committees have the
tools they need to address all drinking water threats,
including all threats from fuel and manure (section
1.5.83) and threats posed by old contaminated sites
(section 1.5.4), and
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* Ensuring secure, ongoing capacity and funding for
source protection going forward (section 1.5.5).

1.5.1 Improvements to the source
protection framework so far

Since the MECP’s Technical Rules first came into
effect in November 2008, the ministry has amended
them three times — in 2009, 2013 and 2017 —to
address issues identified by committees during the
preparation of the assessment reports and source
protection plans.®®

For example, the 2017 revisions to the rules addressed
major concerns flagged by committees in the Great
Lakes regions regarding the challenge of identifying
vulnerable areas and threats in large water bodies.

The initial Technical Rules assumed that the drinking
water intake pipes in the Great Lakes were long and
deep enough to not be vulnerable to threats, such

as fuel spills; many committees did not agree.®® The
2017 amendments now provide source protection
committees greater flexibility to recognize that drinking
water intakes in large water bodies, such as the Great
Lakes, can be vulnerable to contamination in the near
shore environment. The 2017 revisions also changed
the rules relating to threats from above-grade fuel tanks
(see section 1.5.3).

In 2018, as part of a broader review of the source
protection program, the MECP addressed another
major concern flagged by several committees, by
amending the regulation under the Clean Water Act to
include fuel pipelines as a prescribed drinking water
threat (see Adding fuel pipelines to the list of prescribed
drinking water threats).

The MECP has also developed internal guidance for
ministry staff to identify emerging issues in source
protection. The document includes procedures for
ministry staff when they become aware of new science
or emerging significant threats to drinking water.®” This
internal guidance should help ministry staff track and
flag issues that may need to be incorporated into future
source protection planning.
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Adding fuel pipelines to the list of
prescribed drinking water threats

Major spills from fuel pipelines are infrequent,

but when they occur, they can cause serious
environmental impacts. Given the high volume of
fuel travelling through a pipeline, even a small leak
can quickly cause significant damage and risk to
drinking water sources.

For example, in March 2010, a buried petroleum
pipeline running through Oakuville, Ontario, leaked
an estimated 90,000 litres of liquid gasoline before
the leak was discovered. The fuel migrated through
the soil, eventually reaching Bronte Creek, over
300 metres away. Trans Northern Pipelines, the
pipeline operator, spent several years and over
$23 million cleaning up the massive spill, removing
11,000 tonnes of contaminated soil and treating
fuel-contaminated surface and ground water.®®
The spill fortunately occurred far enough away
from the municipal drinking water intake (located
downstream at the mouth of Lake Ontario),

but the spill demonstrated the very real risk of
contamination from fuel pipelines to drinking water.

Despite the risk of spills from the many thousands
of kilometers of fuel pipelines that cross the
province, pipelines were not initially included in

the Clean Water Act’s list of prescribed drinking
water threat activities. The MECP’s Technical Rules,
however, allow committees to use an alternate
method to identify an activity that does not fall
within a prescribed threat activity as a local threat,
but only with permission from the MECP.*° In this
manner, six source protection committees identified
fuel pipelines as local significant threats to their
municipal source water.

The number of source protection committees that
identified fuel pipelines as a local drinking water
threat suggested that pipelines belong on the list of
prescribed threats. The initial omission of pipelines
from the list meant that committees may well have
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overlooked potential drinking water threats from
pipelines. Accordingly, in April 2018, as part of the
ministry’s commitment to continuous improvement,
the MECP amended the Clean Water Act regulation
by adding “the establishment and operation of

a liquid hydrocarbon pipeline” as a prescribed
drinking water threat.“° This threat category
includes both provincially regulated pipelines (those
are entirely within Ontario borders) as well as
federally regulated (transboundary) pipelines.*!

The number of source protection
committees that identified fuel
pipelines as a local drinking water
threat suggested that pipelines
belong on the list of prescribed
threats.

With this amendment, all committees are now
required to consider whether any pipelines in their
source protection area pose a significant drinking
water threat, and if so, to include policies in their
updated source protection plans to address such
threats. As with other threats, committees may
only impose legally binding requirements on certain
public bodies, such as municipalities, conservation
authorities and the MECP.

Future policies to address pipeline risks will likely be
similar to those included in the six source protection
plans that previously identified pipelines as a threat.
Those source protection plans included policies
requiring mapping of pipelines near water sources,
emergency planning and spills prevention, and
integrity testing. However, these policies will not be
adopted until committees next review and revise
their assessment reports and source protection
plans and develop new policies, a process that will
take a few years.



1.5.2 Protecting the source water of
First Nation communities, northern
communities, and private water
supplies

The purpose of the Clean Water Act is “to protect
existing and future sources of drinking water.” The law
has resulted in source protection policies to protect
most Ontarians’ drinking water supplies, but it does
not protect the drinking water sources of all Ontarians.

Population of Ontario

97%
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0
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living in a
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a source protection area
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Over 3% of Ontario’s population, mostly northern and
First Nation reserve communities, reside outside of a
source protection area and are therefore not protected
by source protection plans.*? Another 15% of Ontario’s
population live within a source protection area but

rely on a private well or other non-municipal drinking
water supply; their water is also excluded from source
protection plans.*® All told, almost 18% of Ontario’s total
population — representing well over 2 million people

— are not protected by the province’s source water
protections (see Figure 6).

-

living in

15%

Percent of population
living in a source
protection area and
NOT covered by a
source protection plan
(on private well or
ather non-municipal
source)

Source: Created by the ECO, based on data provided by the MECP.

First Nation communities

First Nation reserve lands do not fall under provincial
jurisdiction, so First Nation communities may only

be included in source protection plans if the reserve
community is located within or adjacent to a source
protection area and if they opt into the source
protection plan process. Of the 133 First Nation
communities in Ontario, only 27 are located where they
could opt in.** Three of these First Nation communities

Environmental

opted to include their drinking water systems in source
protection plans: Chippewas of Kettle and Stony Point
First Nation; Six Nations Grand River Supply System
at Ohsweken (Grand River intake); and Mnjikaning
First Nation 32 Indian Reserve (Chippewas of Rama
First Nation).*> Another six First Nation communities,
while not opting to be officially included in the source
protection process, have been participating in the
development and implementation of various source
protection plans.* In addition, some First Nation
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communities have developed their own version of
source protection plans, outside the Clean Water Act
process.

As the ECO reported in our 2017 Environmental
Protection Report, thousands of First Nation

people across Ontario continue to live without
household access to safe drinking water.*® The
federal government, which is responsible for water
infrastructure in First Nation reserve communities, has
been leading efforts to improve access to clean water.
Since the ECO reported last fall, the number of First
Nation communities subject to a long-term drinking
water advisory has fallen from 36 to 26.4° This is good
progress, but the problem remains far from solved.

The persistence of drinking water
advisories in Ontario’s First Nation
communities remains a blight on the
province.

While the federal government holds primary
responsibility, the persistence of drinking water
advisories in Ontario’s First Nation communities
remains a blight on the province as well. The Ontario
government can, and should, do what is within its
power to support access to safe drinking water for
First Nation communities. As the ECO noted last year,
one such mechanism is through the source protection
framework. The MECP should look for ways to work
with the First Nation communities that participated in
the source protection program to develop guidance
materials and sample policies that could be used

by other First Nation communities to address
common drinking water risks. The MECP should
also acknowledge and support the implementation
of all source protection plans created by First Nation
communities, whether they were created under the
Clean Water Act or through their own process. (For
more information on drinking water issues in First
Nation reserve communities, see Chapter 3 of the
ECO’s 2017 Environmental Protection Report, Good
Choices, Bad Choices.)
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Northern Ontario communities and non-
municipal drinking water users in southern
Ontario

While nearly all of southern Ontario is covered by
source protection areas, most northern Ontario
communities are not. The Clean Water Act only
requires source protection plans for areas governed by
a conservation authority (local watershed protection
agencies), and much of northern Ontario is not under
the jurisdiction of any conservation authority. The
Minister may establish source protection areas in any
part of the province. Indeed, the Minister did establish
two additional source protection areas — the Northern
Bruce Peninsula and Severn Sound — which were each
incorporated into larger source protection regions.%°
Other northern communities, comprising collectively
more than 400,000 people,®' remain outside of any
source protection area.

In southern Ontario, over 1.7 million people rely on
private (i.e., non-municipal) wells or intakes for their
drinking water supply.5? These non-municipal drinking
water supplies are also excluded from the source
protection program, even though they are located
within a source protection area (although some private
wells located within vulnerable areas receive some
protections from the measures directed at the threats
to the nearby municipal water supplies). The law does
allow a municipal council to elect to include a cluster
of six or more private wells or intakes into the source
protection process,%® but this has not been done.?* It
appears that the MECP and municipalities choose to
focus resources, at least initially, on the larger municipal
systems that serve the majority of the population.

The MECP had originally suggested that private

water supplies “would be considered in subsequent
phases.”®® However, the MECP confirmed to the ECO
in 2015 that the ministry was unlikely to include private
water supplies in future source protection planning.s®

The ECO agrees that the Clean Water Act’s existing
source protection planning process may not necessarily
be the ideal mechanism to protect all types of drinking
water sources, given the time and resources involved.



In northern Ontario, the Clean Water Act process
would be more difficult because of the sheer size

of the watersheds, as well as the absence of local
conservation bodies to lead the process. In southern
Ontario, mapping and addressing the threats of each
individual private well would be a major undertaking.
Nonetheless, the province has some responsibility to
protect sources of drinking water for all Ontarians —
including northern and First Nation communities and
those on private water supplies — from contamination.

The province has some responsibility
to protect sources of drinking water
for all Ontarians — including northern
and First Nation communities and
those on private water supplies — from
contamination.

In many ways, people on private water supplies need
protection of their water supply even more than those
that receive municipal drinking water. Without the
benefit of the Safe Drinking Water Act’s requirements
for testing and treatment (see section 1.1), source
protection is the main line of defence for private
water supplies. Private wells are just as, if not more,
susceptible to many of the drinking water threats,%”
such as sewage, manure, road salt (see section 2.5
in Chapter 2) and algae blooms (see section 2.3 in
Chapter 2).

The source protection process is providing a new
wealth of knowledge and data about sources of water
pollution, water quality issues, and ideally, as we go
forward, the effectiveness of various policy tools. Based
on this emerging data and information, the province
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should apply effective policy tools to protect other water
resources. For example, the ministry should examine
the effectiveness of the septic re-inspection programs
and, if appropriate, apply these measures more broadly
across the province (see Using septic inspections to
protect water sources).

To better protect drinking water sources for all
Ontarians, the ECO recommends that the Ministry
of the Environment, Conservation and Parks

use the knowledge and tools developed through
the source protection program to protect other
water resources from contamination, particularly
drinking water sources not protected by the Clean
Water Act.

Poorly maintained water supply well.

Photo credit: Ministry of the Environment, Conservation and Parks.
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Using septic inspections to protect water
sources

There are over a million septic systems in use in
Ontario. When any one of these septic tanks fails,
it can release raw human sewage, which can carry
dangerous pathogens and nutrients that contribute
to algae blooms in the surrounding water.

Regular inspection and proper
maintenance of septic systems, can
reduce the risk of sewage leaks

The U.S. Environmental Protection Agency
estimated that 10-20% of septic systems will
typically fail, with higher rates for older systems.%®
Regular inspection and proper maintenance of
septic systems, however, can reduce the risk of
sewage leaks. Septic inspection programs can help
identify faulty or leaking systems, which can then
be repaired before they pollute nearby surface and
groundwater.

Since 2012, municipalities in some parts of the
province must establish a septic inspection program
(for re-inspection every five years). Specifically, under
the Ontario Building Code, municipalities must
establish an inspection program for septic systems
that are either identified in assessment reports

as significant drinking water threats, or are within
100 metres of a lake or stream in the Lake Simcoe
watershed.

As a result of the Lake Simcoe requirement,
between 2012 and 2015, municipalities, health units
and conservation authorities inspected about 3,700
septic systems along the Lake Simcoe shoreline.®®
In the three years leading up to the inspections,
government funding programs assisted many
hundreds of property owners within that watershed
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to upgrade, repair or replace faulty or malfunctioning
septic systems.® The South Georgian Bay Lake
Simcoe Region, which includes the Lake Simcoe
watershed, reported in its 2017 annual progress
report that recent inspections found that 98% of
septic systems were now functioning properly or
required only minor maintenance, such as a tank
pump-out®" — likely due to the prior efforts and
upgrades.

It is reasonable to expect that these mandatory
septic inspection programs, accompanied by
education and outreach, encourage property
owners to repair or replace old or faulty systems.
Source protection committees, following several
years of education, outreach and mandatory
septic inspections, have reported very high
compliance rates, generally in the range of 88-
100% (not counting minor deficiencies). These
high compliance rates are much higher than rates
found in jurisdictions without mandatory inspection
programs.®?

In the rest of Ontario (outside of those source
protection vulnerable zones and the Lake Simcoe
watershed where re-inspections are mandated),
septic systems can be used for many decades
without ever being inspected.®® The ECO and others
have long urged the province to expand septic
system inspection and maintenance programs to
other parts of the province.

Now that parts of Ontario have experience running
septic inspection (and education) programs, and have
proven their value, there is no longer any legitimate
excuse for ignoring septic system failures in the rest of
Ontario. Mandatory septic inspection programs should
be expanded to all areas that are a source of drinking
water not covered by source protection plans and/or
that are experiencing, or are at risk of experiencing,
nutrient-related algae problems (see Chapter 2 for a
discussion of algae issues).



1.5.3 Stronger tools to address important
fuel and manure threats

As discussed in sections 1.3.2 and 1.3.4, the ECO’s
review of select source protection plans identified
serious gaps in the province’s source protection rules,
by failing to give source protection committees the tools
needed to fully address all significant threats from fuel
and manure. The MECP has addressed parts of this
gap (see discussion of fuel pipelines in section 1.5.1),
but further improvements are still needed.

Exclusion of above-grade fuel tanks under
2,500 litres

As explained in section 1.2.2, activities will only be
considered a significant threat if they meet specific
parameters set out in the Tables of Drinking Water
Threats, and certain policy tools may only be used to
manage significant threats. Under the Clean Water Act’s
technical rules, outdoor above-grade fuel storage tanks
with a capacity between 250 and 2,500 litres could

not be identified as a significant threat. This category
of tanks includes residential home heating oil tanks,

as well as the tanks that serve many small businesses
including farms.%

Outdoor above-grade fuel storage
tanks with a capacity between 250 and
2,500 litres could not be identified as
a significant threat.

Fuel spills are the most common type of spills to the
environment. As noted in section 1.3.4, a fuel spill can
pose a very serious risk to drinking water. Yet, because
outdoor, above-grade residential tanks could not be
classified as a significant threat, source protection
committees could only manage these threats using soft
tools such as education and outreach programs.
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Example of outdoor above-grade fuel storage tank.

Photo credit: nycshooter, (iStock standard licence).

Several source protection committees expressed
concern about this exclusion, because outdoor, above-
grade tanks pose as high, if not higher, a risk, of failure
as below-grade residential tanks. They are exposed

to the elements, may be in locations where leaks are
not quickly detected, and can have a more direct
pathway to contaminate soil and water. It is inconsistent
to manage below-grade tanks with the full suite of
regulatory tools (such as risk management plans),

but not outdoor, above-grade tanks of the same size
containing the same dangerous pollutant. The Quinte
Source Protection Committee emphasized that existing
regulations affecting these smaller, mostly residential

oil tanks were insufficient to address the threat, in

part because many homeowners were not aware of
maintenance requirements and did not know what to
do in an emergency.

In March 2017, the MECP partially addressed this
issue by revising the criteria in the Technical Rules to
allow source protection committees to identify smaller
outdoor, above-grade tanks as significant threats
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The MECP partially addressed this
issue by allow source protection
committees to identify smaller
outdoor, above-grade tanks as
significant threats to surface water.

to surface water. However, until these changes are
incorporated into the revised source protection plans (a
process likely to take a few years), the issue will remain
unaddressed under current source protection policies.
Furthermore, these changes do not address the threat
above-grade outdoor tanks can pose to groundwater,
continuing to leave many sources of municipal

drinking water vulnerable to this threat. The MECP

has committed to review the threat circumstances for
fuel storage as part of a second phase of proposed
rule amendments and as part of a broader review of
the source protection program.® The ECO urges the
ministry to act on this promise quickly.

The ECO recommends that the Ministry of the
Environment, Conservation and Parks amend the
Technical Rules to include threats to groundwater
from above-grade outdoor fuel storage tanks as
significant threats as soon as possible.

The role of the TSSA in addressing fuel threats

The Technical Standards and Safety Authority

(TSSA) — an arms-length administrative authority
under the jurisdiction of the Ministry of Government
and Consumer Services (MGCS) — is the primary
regulator for fuel safety in Ontario. The TSSA, under the
authority of the Technical Standards and Safety Act,
2000, licenses facilities for handling and storing fuel,
registers fuel contractors, and certifies tradespersons
who install and service equipment. The TSSA also
provides education and outreach programming on

fuel safety, and is the lead agency in the case of fuel
spills occurring at sites under its jurisdiction and where
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contamination is contained onsite (all spills must first
be reported to the MECP’s Spills Action Center, and
the MECP retains control in cases where fuel spills go
offsite).

Despite the TSSA's central role in regulating fuel, none
of the licences or approvals issued by the TSSA for fuel
handling and storage are subject to the Clean Water
Act, and nor is the TSSA legally required to comply

with source protection policies (i.e., the TSSA is not

an implementing body).%® As a result, several source
protection committees felt constrained in developing
policies related to fuel handling and storage —i.e., unlike
the option available to address other threats (waste,
manure, etc.), committees could not enlist the help of
the main body charged with regulating the sector. Some
committees noted that the MGCS and the TSSA took
the position that environmental protection generally, and
source water protection in particular, was beyond their
mandate and outside their areas of authority (see box).

In developing policies related to fuel
handling and storage, committees
could not enlist the help of the main
body charged with regulating the
sector.




The TSSA’s perspective

The TSSA reiterated to the ECO that the
Technical Standards and Safety Act does not
expressly grant the TSSA any environmental
jurisdiction or set out environmental protection
as an objective for the corporation. The TSSA
also stated that activity under the Clean Water
Act is highly location-specific, whereas most
fuel-related activities are common across the
province and should be regulated uniformly. The
TSSA explained that its codes and standards,
which govern its licences and approvals, “provide
uniform safety (and environmental) protection
regardless of local conditions.”

The TSSA also noted that representatives from
conservation authorities and the MECP’s Source
Protection Programs Branch participated in
consultation sessions regarding updates to
both the Liquid Fuel Handling Code in 2017, to
reflect new technologies and address emerging
issues such as source water, and the Fuel Ol
Code in 2016. The TSSA stated that “the fuel

oil code includes Ontario-specific requirements
that enhance the outcomes of source protection
policies.”

When asked about the role of the TSSA in source
protection, the MECP noted that the TSSA’s authority
is bound by the terms of its operating agreement with
the MGCS, and that the agreement does not speak to
source protection. The MECP further indicated that it
believed it would not be appropriate to put significant
responsibility on the TSSA to ensure that privately
owned equipment does not pose a threat to source
water because it is an owner’s responsibility to maintain
fuel equipment. The MECP expressed satisfaction with
the arrangement reached in most source protection
plans, in which the TSSA has agreed to carry out
education and outreach activities and to share
information with the source protection authorities.
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Despite the MECP’s endorsement of the TSSA's current
role in protecting water sources, several committees
remain concerned about the agency’s limited role. The
body charged with regulating fuel equipment, and that
already has convenient regulatory tools at its disposal,
should use those tools to protect source water from
fuel leaks. The MECP and MGCS should listen to these
concerns. The ECO recommends that the Ministry
of the Environment, Conservation and Parks add
TSSA instruments related to liquid fuels to the list
of prescribed instruments under the Clean Water
Act, 2006.

Manure threats on farms subject to the
Nutrient Management Act

The province’s rules under the Clean Water Act also fail
to give source protection committees the tools needed
to manage significant threats from manure spreading on
farms that are subject to the Nutrient Management Act.

As noted in section 1.3.2, the Nutrient Management
Act regulates manure spreading on some large farms
through property-specific nutrient managements plans.
Currently, 1,303 farms, which collectively spread 44%
of the province’s total manure by volume, are regulated
in this way. Where source protection committees have
identified significant drinking water threats from manure
spread in vulnerable areas on these regulated farms,
the Clean Water Act relies almost entirely on the farmer
(and on the certified nutrient management planner
retained by the farmer) to protect drinking water from
the threat through the nutrient management plan.

There is no government oversight of these plans. Unless
the source protection committee chooses to outright
prohibit manure spreading in the vulnerable area (which
committees are directed to do only as a very last

resort), the committee is forced to rely on the farmer
and planner to change their own nutrient management
plan to reduce the threat. The planner gives the farmer
a “statement of conformity” that the plan complies with
the local source protection policy. No one checks the
planner’s conclusion that the plan is adequate to protect
drinking water sources. Under the Clean Water Act, risk
management officials have no power to ensure the plan
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protects drinking water. They cannot add conditions to a
nutrient management plan or require a risk management
plan for a farm that has a nutrient management plan.
The OMAFRA does not review or approve these nutrient
management plans either.

Compounding this lack of government oversight on what
the plan says is a gap in enforcement of these plans once
they have been adopted. Together, these two gaps make
it unlikely that manure threats to water sources from these
farms can be caught and corrected. Risk management
inspectors may only check if these farms have a nutrient
management plan and statement of conformity from the
planner. Risk management inspectors are not allowed

to check whether the plans, or the farm’s activities,
comply with the source protection policies. The MECP

is responsible for inspecting and enforcing compliance
with nutrient management plans. However, the MECP
inspects few farms (see section 1.3.2), and when it does,
it only looks at whether farms are complying with the
plans as written, not whether the plans protect drinking
water sources.

No one in government is checking

to see if nutrient management plans
are indeed protecting drinking water
sources from manure contamination.

In short, no one in government is checking to see

if nutrient management plans are indeed protecting
drinking water sources from manure contamination. Risk
management officials and inspectors are not allowed to
implement or enforce source protection measures on
these regulated farms. The OMAFRA and the MECP
could and should, but do not.

We should not underestimate the threat posed by
manure to drinking water sources. The very crisis

that sparked the creation of the Clean Water Act was
manure contaminating a Walkerton well. The MECP
and the OMAFRA should fix this serious gap. The ECO
recommends that the OMAFRA review, and as
needed amend, nutrient management plans for
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farms within a vulnerable source water area to
ensure the plans comply with source protection
policies, and that the MECP prioritize inspecting
these farms to ensure compliance with the plans.

1.5.4 Stronger tools to mitigate historical
contamination

The intent of the Clean Water Act is to protect drinking
water sources by preventing threats to municipal
sources of drinking water. The law focuses primarily on
addressing existing and future activities that may pose
a threat to drinking water, but “conditions” — historical
contamination from past activities that left contaminated
soil and/or groundwater behind — may also pose a
drinking water threat.

The Clean Water Act provides no effective means for
source protection committees to address drinking
water threats posed by historical contamination. It can
be challenging for committees to identify conditions as
significant threats, and even if identified, the committees
have no real powers to do anything about these threats.

Barriers to identifying conditions as drinking
water threats

Source protection committees must identify conditions
that pose a significant threat to municipal drinking water
sources. The Technical Rules set out the criteria for
committees to determine if a site can be identified as a
condition, and if so, if the condition is a significant threat.

Photo credit: Dorin_S, (iStock standard licence).



Some participants in the assessment process raised
concerns about the difficulty identifying conditions,
particularly the evidentiary burden necessitated by
the Technical Rules, given the challenges locating
information about historically contaminated sites.
Committees were largely reliant on records provided
by the MECP and the local municipalities. The MECP
reviewed available district and regional files and
provided source protection authorities with materials
that it had located relating to properties within their
area, and conducted a records search for any specific
property that committees inquired about. Nonetheless,
many properties known or suspected to be
contaminated do not have historical records available,
making it difficult or impossible for committees to
identify these sites as threats. For example, the MECP
might never have become involved (i.e., if there was
no knowledge of contamination migrating onto a
neighbouring property) and so would not have any
records.®” Or, for some smaller municipalities, the
records might be in paper copies that are hard to
access and search.

Even in cases where there were records, a lack

of comprehensive information about the status of

the contamination could make it difficult to confirm
whether a condition met the thresholds set out in the
Technical Rules to be listed as a significant threat.

In particular, some participants in the assessment
process stated that the requirement for evidence of
offsite contamination with the potential to deteriorate
the source water presented too high a threshold.

It is not unusual for testing of contamination in soil

or groundwater to be limited to one property, and
although there may be strong reason to believe that
contamination continues beyond that property line,
without hard proof the site cannot be designated as

a condition and significant threat. Source protection
committees generally do not have the capacity to carry
out investigative work to confirm suspected conditions,
as such investigations are expensive and often require
access to private property, which may not be granted.
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Lack of tools for addressing conditions once
identified

Unlike activities that are identified as significant threats,
for which source protection committees must develop
policies, committees have the discretion to address
threats from historical conditions. Even if committees
wish to develop policies to address conditions, the
Clean Water Act provides minimal policy options.
Committees cannot use prohibitions, risk management
plans to compel remedial or other action, or land

Committees can identify conditions
that pose a significant threat to
drinking water, but there is little they
can do to address the danger.

use restrictions to manage threats from conditions.
Committees can require certain bodies to monitor
the conditions, as well as make non-binding policies,
such as requesting others to investigate and share
information about the condition. But essentially, a
source protection committee wanting to clean up
historical contamination identified as a significant
drinking water threat is reliant on the Minister of the
Environment, Conservation and Parks to, at his or her
discretion, use its powers under the Environmental
Protection Act to issue an order (e.g., a control or
clean-up order) to address the condition.

The outcome is that committees can identify conditions
that pose a significant threat to drinking water, but there
is little they can do to address the danger. Although

the fact that a committee has identified a contaminated
property as a threat may influence the MECP to take
some action under the Environmental Protection Act,
there is no obligation on the ministry to address the
issue at all. Committees are utterly dependant on the
MECP’s discretion to act, which it may not (see Solution
is often to take a well offline rather than address
historical contamination).
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Solution is often to take a well
offline rather than address historical
contamination

Often with historical conditions, it is hard to identify
the original source of the contamination, and even
if the source can be identified, the original polluter
is frequently long gone or bankrupt. In many cases,
when drinking water wells are contaminated by a
historical condition, the MECP finds it easier (and
much cheaper) for the municipality to take the well
offline (shut it down), rather than for the MECP to
remediate or control the historical contamination.

For example, the City of Barrie had to shut

down one of its municipal drinking water wells

in 2000, when it detected excessive levels of
trichloroethylene (TCE) — a chlorinated solvent,
commonly used as an industrial degreaser, that

is a known carcinogen. The precise source of the
TCE contamination remains unknown, but it is
suspected to have leaked from the industrial area
into the aquifer decades earlier.®® The well remains
closed to this day. Similarly, a municipal well in
the City of Guelph has been shut down since
1994, when TCE in the city’s fractured dolostone
aquifer was found to have contaminated the well.
TCE has been located beneath several nearby
industrial properties, but the precise source of the
contamination remains unknown.

Once a municipal well is offline, the MECP

can refuse to act, arguing that addressing the
contamination is not a priority because the well is
not currently in use, and consequently there are no
adverse effects on drinking water.
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Municipal responsibility, provincial control

The Clean Water Act gives the perception that the
law addresses conditions that are drinking water
threats, without actually doing so. Source protection
committees have no substantial tools at their disposal
to protect drinking water sources from historical
contamination. Municipalities, which bear the onus of
providing safe drinking water to their residents, similarly
have no such powers. Municipalities very rarely have
the finances to control or remediate contamination
themselves, nor do they have any authority to force
property owners to remediate. They can only ask the
province to act.

The province should be obliged to address historical
conditions that are significant threats to the relatively
small vulnerable source water areas, whether the
contamination threatens an existing source of municipal
drinking water or a source that has been shut down but
is critically needed by a municipality to supply residents
with drinking water.

Where the province owns a contaminated property that
is a significant threat in a vulnerable area, the province
should prioritize the immediate control or clean-up of
such sites. For sites within the relatively small vulnerable
source water areas that are not owned by the
government, the MECP should use its authority under
the Environmental Protection Act to order property
owners to control or remediate the contamination as
needed. The ECO recommends that the MECP take
action to ensure that historical conditions that
have been identified as significant drinking water
threats are controlled or remediated so that they
cease to pose a risk to drinking water sources.



1.5.5 Ensuring secure capacity and
funding going forward

Implementing the source protection program has been
a massive endeavour, requiring a significant amount of
work from many bodies. Between 2004 and 2018, the
provincial government has provided over $275 million for
the source protection program (see Figure 7).%° Of this:

 $224.3 million went towards the initial work of the
source protection committees, led by the conservation
authorities, and municipalities to complete technical
and scientific studies for the assessment reports.

+ $24.5 million was provided as financial assistance
to landowners through the “Ontario Drinking Water
Stewardship Program” to encourage early voluntary
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Support early work by source
protection committees,
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technical and scientific
studies

municipalities implementing
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actions (up until 2013) to protect water supplies. The
program helped landowners take over 3,000 early
actions, such as measures to control runoff and
erosion, inspect and upgrade septic systems, and
close or upgrade wells.”® The program also funded
early education, outreach and incentive programs
related to source protection.

$14.1 million was provided to almost 200 small,

rural municipalities through the “Source Protection
Municipal Implementation Fund” to offset some of
their costs of taking on new source protection duties
(including risk management planning, land use policy
changes, and education and outreach).

In 2018, the MECP advised the ECO that the province
has committed another $7.2 million to support local
source protection activities in 2018/19.

I 1

I |

i i
Support local source
protection activities

in 2018/19
$7.2 million
| -,

Assist small, rural

source protection

2004 2006 2008 2010 2012 2014 2016 2018 2020

Figure 7. Provincial funding for source protection, 2006-2018 (millions).

Source: Created by the ECO, based on information from the MECP.
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The province made a big investment in the early
development of the source protection program,
including funding the source protection authorities’

and committees’ work to produce detailed technical
and scientific information about their watersheds.

This investment has provided immensely valuable
information that not only supports source protection,
but also supports other important work of conservation
authorities to protect Ontario’s watersheds. Other
start-up costs, such as the training of risk management
officials and inspectors and the creation of education
materials, will also provide long-term value. With most of
the upfront work now complete, the cost of the source
protection program will decrease, but it will not go to
zero. The ongoing success of the source protection
program depends on the responsible bodies having the
resources they need to keep doing their jobs.

Uncertainty about secure funding
beyond March 2019 leaves the success
of the source protection program up
in the air.

Currently, the province has committed to provide
funding for source protection work only until

March 31, 2019. Uncertainty about secure funding
beyond March 2019 leaves the success of the

source protection program up in the air. The MECP,
conservation authorities, source protection committees,
and municipalities all require ongoing resources to
implement, review, update, monitor and enforce the
source protection program.

Funding for conservation authorities, source
protection committees and municipalities

Conservation authorities and municipalities are
responsible for implementing about two-thirds of
the source protection policies.” Implementing these
policies requires considerable human and financial
resources. Local risk management officials and
inspectors, employed by either the local municipality
or conservation authority, are permanent positions
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and require ongoing resources to perform their duties.
Similarly, education and outreach programs, carried out
primarily by municipalities and conservation authorities,
should also be continual; these bodies advise that they
can only carry out such programs when resources are
provided.

Source protection committees and conservation
authorities (who act as source protection authorities
and members of source protection committees) also
require resources to ensure they have the capacity to
periodically review and update the assessment reports,
including the scientific and technical studies that
underlie the assessment reports, and source protection
plans as required by the law.

Updating the underlying scientific and technical

studies (i.e., to delineate vulnerable areas and identify
threat activities) is critical to the success of the source
protection program, as threats are not static and new
threats can emerge. The province had funded earlier
technical studies, but has not committed to fund future
technical work or science updates, despite the fact
that much information requires updating. For example,
several conservation authorities have identified the need
to update outdated drainage maps, which influence the
shape and size of vulnerable areas.

Some conservation authorities and larger municipalities
may have the resources and capacity to update
technical work, but such studies are not cheap, and
many conservation authorities and smaller municipalities
cannot afford the costs. A lack of funding means that
the science can not be updated to identify new or
changing threats in parts of the province, undermining
confidence in the program’s role to protect municipal
source water from all significant threats.

Lastly, conservation authorities and municipalities also
require resources to do monitoring work. Monitoring
and sampling of source water is critical to both detect
water quality problems in raw water supplies and to
evaluate the effectiveness of the source protection
policies. The province has previously provided funding
to some conservation authorities to sample source
water, but with no current funding, important monitoring



work is now limited to the few municipalities with the
resources to do so.

It is thus not surprising that the ECO repeatedly heard
municipalities and conservation authorities express a
need for steady-state funding for source protection.
The ECO heard from conservation authorities that
even slight decreases in their annual funding can lead
to a reduction in staff dedicated to source protection.
Moreover, the uncertainty of year-over-year funding
(renegotiated through annual funding agreements
between the MECP and conservation authorities)

can result in job insecurity and the loss of in-house
expertise as staff leave to find more secure employment
elsewhere.

Municipalities and conservation authorities require
secure long-term resources and capacity for full-time
staff to ensure ongoing implementation, monitoring and
enforcement of source protection policies, but no long-
term source of funding for this work has been identified.

Capacity within the MECP

The MECP also requires ongoing capacity to carry out
its many responsibilities under the source protection
program, including: finishing the review and updating
of prescribed instruments, reviewing the source
protection authorities’ annual progress reports and
compiling the province’s own progress reports,
reviewing and approving plan amendments, evaluating
and reviewing the overall source protection program,
and implementing continuous improvement to address
shortcomings in the program as well as changes on the
landscape.

In particular, the ECO has concerns about the MECP’s
capacity to swiftly review the upcoming amendments

to the assessment reports and source protection plans.
During the first round of assessment reports and source
protection plans, it took the MECP over three years to
approve all source protection plans.

Sufficient capacity within the MECP, conservation
authorities, municipalities and source protection
committees is vital to ensure the future success of the
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The province should not squander the
substantial investment it has made.

source water protection program. The government
should commit to multi-year funding to ensure all
responsible bodies can continue ongoing source
protection work. The province should not squander
the substantial investment it has made. The ECO
recommends that the Ontario government commit
steady-state, multi-year funding for the source
protection program to ensure that the MECP,
conservation authorities, municipalities and
source protection committees have sufficient
capacity to successfully implement, monitor,
review and amend source protection plans.

1.6 Conclusion

After all that time, effort and money, are sources of
drinking water safer? For the 82% of Ontarians whose
drinking water sources are protected by the Clean Water
Act, the answer is yes, with much more work to do.

The hard work done by source water
protection authorities and committees
has revealed hundreds of significant
threats to municipal water sources
across Ontario.

The Clean Water Act is designed to reduce both
chronic contamination and the risk of acute spills from
20 common threats to source water quality. The hard
work done by source water protection authorities and
committees has revealed hundreds of significant threats
to municipal water sources across Ontario. These
astonishing findings should remind us all how much our
municipal water supplies had been relying on luck in the
years before the Walkerton water tragedy.

As a result of the Clean Water Act, and the substantial
funds invested to implement it, thousands of actions
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have been taken to reduce drinking water threats.

In many areas, septic systems have been repaired,
manure handling improved and fuel storage better
managed. These actions should, over time, reduce both
chronic sources of contamination and the number of
accidental spills that threaten municipal drinking water
sources. They should also ensure that any source

of pollution that threatens municipal water quality

is detected and reported more quickly than what
happened in the Walkerton water tragedy.

It could take time for these improvements to be
reflected in source water monitoring data. The
measures within source protection committees’ control
may only gradually reduce chronic contaminants,

and can only reduce, not eliminate, some kinds of
threats. In addition, the Clean Water Act does not

deal effectively with “conditions”, i.e., contamination
coming from historical activities, which can persist for
decades. Contaminants still threaten some municipal
water supplies, and 18% of Ontarians receive no
comparable protection of their drinking water sources.
Still, it is encouraging to see early reports that some
municipal water intakes are reporting lower levels of
some contaminants. And, of course, there has been no
recurrence in Ontario of the Walkerton water tragedy.

In summary, the Clean Water Act has been good for
Ontario. Justice O’Connor was correct; in addition to
good water treatment by municipal water treatment
plants, Ontario must actively protect the quality of our
sources of drinking water, much better than we did
before 2000. Ontario needs the Clean Water Act and
the source water protection committees of Ontario,
with local program delivery led by the conservation
authorities, have done a good job in implementing it.

But this is no time for the MECP to turn its back

on source water protection, as the last funding
commitment to support source protection runs out early
next year. Drinking water threats are not static, and the
vigilance necessary to protect drinking water sources
will never be unneeded. Growing populations, loss of
natural buffers such as wetlands and woodlands, the
warmer wilder weather that climate change brings,
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new fuels and new chemicals, all will require fresh
threat assessments and responses. Education and
enforcement will remain significant tasks indefinitely.

The ECO recommends that the Ministry of the
Environment, Conservation and Parks:

* use the knowledge and tools developed through
the source protection program to protect other
water resources from contamination, particularly
drinking water sources not protected by the
Clean Water Act

* amend the Technical Rules to include threats
to groundwater from above-grade outdoor fuel
storage tanks as significant threats as soon as
possible

* add TSSA instruments related to liquid fuels
to the list of prescribed instruments under the
Clean Water Act, and

 take action to ensure that historical conditions
that have been identified as significant drinking
water threats are controlled or remediated so
that they cease to pose a risk to drinking water
sources.

The ECO recommends that the Ontario Ministry of
Agriculture, Farms and Rural Affairs review, and
as needed amend, nutrient management plans for
farms within a vulnerable source water area to
ensure the plans comply with source protection
policies, and that the Ministry of the Environment,
Conservation and Parks prioritize inspecting these
farms to ensure compliance with the plans.

The ECO recommends that the Ontario
government commit steady-state, multi-year
funding for the source protection program to
ensure that the Ministry of the Environment,
Conservation and Parks, conservation authorities,
municipalities and source protection committees
have sufficient capacity to successfully
implement, monitor, review and amend source
protection plans.



Endnotes

There are legally 38 source protection plans — one plan for each of

the 38 source protection areas. Some areas are grouped into regions,
creating a total of 10 regions and 9 stand-alone areas. Many of the
regions submitted replica plans for each source protection area within
the region, and so they are often collectively referred to as one source
protection plan. As such, the total number of source protection plans is
often counted as 22 or 24 distinct plans. However, the Ministry of the
Environment, Conservation and Parks currently cites the total number of
plans as 38 (despite some being exact copies of the same plan).

The Ministry of the Environment, Conservation and Parks approved the
final source protection plan, for the Grand River Source Protection Area,
in November 2015.

Auditor General of Ontario, Annual Report 2014, Chapter 3, Section 3.12,
Source Water Protection (Toronto: Queen’s Printer for Ontario, 2014) at
413: “A study conducted by the U.S. Environmental Protection Agency
in the mid-1990s estimated that the cost of dealing with contaminated
source water is on average 30 to 40 times more than preventing
contamination in the first place.”

See also Environmental Commissioner of Ontario, 2017 Energy
Conservation Progress Report (Volume One), Every Drop Counts:
Reducing the Energy and Climate Footprint of Ontario’s Water Use
(Toronto: ECO, May 2017).

See, for example, Abell, R., et al. Beyond the Source: The Environmental,
Economic and Community Benefits of Source Water Protection
(Arlington, VA: The Nature Conservancy, 2017) at 128.

A watershed is an area of land in which all water, including rain and
snowmelt, flows into a common body of water such as a river or lake.

Conservation authorities are local watershed management agencies
established under the Conservation Authorities Act. Conservation
authorities deliver programs and services, in partnership with
government, landowners and other organizations, to ensure the
responsible management of Ontario’s water and other natural resources.
There are 36 conservation authorities in Ontario.

There is a preliminary step before this. Terms of reference must first be
prepared and approved by the Ministry of the Environment, Conservation
and Parks for each source protection area. Terms of Reference set out a
work plan for the major tasks required for source protection planning in
the area.

Source protection areas cover about 14% of the total land mass of the
province (Auditor General of Ontario, Annual Report 2014, Chapter 3,
Section 3.12, Source Water Protection (Toronto: Queen’s Printer for
Ontario, 2014) at 410). Vulnerable zones only cover a small subset of
that area. Note, however, that the majority of Ontario’s land mass is
uninhabited and outside areas of development, so is not subject to the
same risk of pollution.

At the time of development of the source protection plans, this threat —
establishment and operation of a liquid hydrocarbon pipeline — was not
included, and so is not yet addressed the source protection policies.
This threat was added in April 2018, and came into force on July 1, 2018.

Auditor General of Ontario, Annual Report 2014, Chapter 3, Section
3.12, Source Water Protection (Toronto: Queen’s Printer for Ontario,
2014) at 415.

Organic matter that is produced on farms and applied to fields as a
source of nutrients for the soil is called “agricultural source materials”
or “ASM”. ASM is defined in section 1(1) of O. Reg. 267/03 under the
Nutrient Management Act, 2002, and incorporated into the Clean Water
Act, 2006 through s.1.1(2) of O. Reg. 287/07.
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Nutrient Management Strategies address the generation, transfer and
storage of manure from some farms. A Nutrient Management Strategy
requires, for example, construction of proper storage of manure and
controls to avoid run-off. Nutrient Management Strategies are only
required for existing large farms that generate more than 300 “nutrient
units” of manure and/or milkhouse washwater, or to new or expanding
farms that produce over 5 “nutrient units” and that construct a barn

or manure storage facility (a “nutrient unit” is calculated based on the
amount of manure produced by a given livestock, e.g., 1 cow produces
3 nutrient units).

Nutrient Management Plans can only be required if the farm is also
already required to have a Nutrient Management Strategy and the farm
either produces more than 300 nutrient units and/or is within 100 meters
of a municipal well. The Nutrient Management Plan specifies criteria for
the application of nutrients on the field.

Ontario Ministry of Agriculture, Food and Rural Affairs, information
provided to the ECO (July 2018); Statistics Canada, CANSIM table 004-
0200 - Census of Agriculture, farms classified by the North American
Industry Classification System (Ottawa: Statistics Canada, 2016).

Ontario Ministry of Agriculture, Food and Rural Affairs, information
provided to the ECO (July 2018).

That farm produced only about 60 nutrient units of manure, so would
not have been subject to the nutrient management regulations. Auditor
General of Ontario, Annual Report 2016, Volume 2: Follow-Up Reports
on Value-for-Money Audits, Chapter 1, Section 1.12, Source Water
Protection (Toronto: Queen’s Printer for Ontario, 2016) at 164.

Auditor General of Ontario, Annual Report 2014, Chapter 3, Section
3.12, Source Water Protection (Toronto: Queen’s Printer for Ontario,
2014) at 426-427.

Ministry of the Environment, Conservation and Parks, information
provided to the ECO (17 October 2018).

Approved Explanatory Document: CTC Source Protection Region, July
28,2015 at 24.

This order was the subject of lengthy litigation. See: The Corporation of
the City of Kawartha Lakes v. Director, Ministry of the Environment, 2012
ONSC 2708.

See Venetia E.K. Whiting et al., “Spills and the Dangers of DIY,”
Bennet Jones Blog (3 August 2017), online: <www.bennettjones.com/
TheKawarthalLakesSagaContinuesOilSpillsandtheDangersofDIY>.

See, for example, Greg Davis, “Drinking water advisory lifted at

Balsam Lake,” Global News (17 May 2018), online: <globalnews.ca/
news/4215812/drinking water-advisory-balsam-lake/>. The Ministry of
the Environment, Conservation and Parks determined that home heating
oil leaked after a fuel line was ruptured and disconnected from a storage
tank from a nearby residence.

Approved Explanatory Document: CTC Source Protection Region, July
28,2015 at 17.

The implementation timelines relate to the date that the source
protection plan came into effect (the “effective date”). The Source
Protection Plans came into effect gradually over a couple of years, with
the last plans coming into effect in July 2016. As such, timelines vary
from area to area.
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For example, South Georgian Bay Lake Simcoe Region’s Source
Protection Annual Progress Report (1 May 2018), observes at page 8
that “a consultant’s report suggests it could take between 10-38 years to
see the effects of any implemented risk management measures” on the
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Ministry of the Environment, Conservation and Parks, information
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provided to the ECO (24 April 2018).

Ministry of the Environment and Climate Change, Minister’s Annual
Report on Drinking Water 2016 (Toronto: Queen’s Printer for Ontario,
2016) at 9.

Ontario Ministry of Agriculture, Food and Rural Affairs, information
provided to the ECO (24 April 2018).

See the Ministry of the Environment, Conservation and Parks’ Risk
Management Measures Catalogue, online: www.ontario.ca/data/risk-
management-measures-catalogue.

Greater Sudbury Source Protection Annual Progress Report (April 27,
2018) at 8.
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Progress Report (April 30, 2018) at 7.

For example, see Ministry of the Environment, Conservation and Parks
Source Protection Programs Branch, Standard Operating Procedure -
Considering and Incorporating Emerging Issues into Source Protection
Program, (April 14, 2016).

See Environmental Registry Policy Decision Notice #010-7573, Proposed
Amendments to the technical rules made under section 107 of the Clean
Water Act, 2006 with respect to the preparation of an assessment report;
(18 November 2009); Environmental Registry Policy Decision Notice
#011-2168 (10 December 2015); and Environmental Registry Policy
Decision Notice #012-8507, Proposed Amendments to the Director’s
Technical Rules made under Section 107 of the Clean Water Act, 2006 (9
March 2017).

See Environmental Registry Policy Decision Notice #012-8507, Proposed
Amendments to the Director’s Technical Rules made under Section

107 of the Clean Water Act, 2006 (9 March 2017); for description of the
issue, see also Auditor General of Ontario, Annual Report 2014, Chapter
3, Section 3.12, Source Water Protection (Toronto: Queen’s Printer for
Ontario, 2014) .

MECP Source Protection Programs Branch, Standard Operating
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Protection Program (April 14, 2016).
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InsideHalton.com (28 August 2013), online: <www.insidehalton.com/
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to-complete/>; Hamilton Spectator, “Gas spill in Bronte Creek” (5 May,
2010), online: <www.thespec.com/news-story/2120329-gas-spill-in-
bronte-creek/>.
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Auditor General of Ontario, Annual Report 2014, Chapter 3, Section
3.12, Source Water Protection (Toronto: Queen’s Printer for Ontario,
2014) at 423.

Ministry of the Environment, Conservation and Parks, information
provided to the ECO (9 November 2015).
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CHAPTER 2
CLEAN WATER

Abstract

Ontario is lucky to have so many lakes and rivers, containing some of the most abundant
fresh water in the world. Unwisely, we still pollute much of it.

Since the Walkerton water tragedy, Ontario has put significant effort into protecting those
limited water resources that provide municipal drinking water (see Chapter 1). Nothing
comparable has been done to protect the rest of Ontario’s lakes and rivers, many of which
are being seriously harmed by pollution. This pollution is threatening many provincial aquatic
ecosystems, impairing Ontarians’ ability to swim and fish, and harming economic activities
that rely on clean water.

Government laws and policies have reduced many types of water pollution over the last half-
century. But big, deliberate gaps in these laws are allowing some water pollution problems to
persist or worsen, especially when compounded by population growth and climate change.

This chapter examines four significant sources of major pollutants that threaten Ontario’s
waters, and the province’s failures to regulate them:

1. Raw municipal sewage — a major source of potentially dangerous pathogens like E. coli,
that spoil some Ontario beaches (section 2.2);

2. Agricultural runoff — a major source of phosphorus, that contributes to algae blooms
(section 2.3);

3. Industrial wastewater — a major source of metals and toxic chemicals, that can harm
aquatic animals and potentially humans (section 2.4), and

4. Road salt — a major source of sodium and chlorides, that damage aquatic ecosystems and
can render sources of drinking water undrinkable (section 2.5).
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Fresh water is precious.
Government allows too much
pollution to pour into it.
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2.1 Introduction: a sea of

pollutants is harming
Ontario’s waters

Ontario is fortunate to have an abundance of
freshwater. The province is home to over 250,000

lakes — including four of the five Great Lakes — as well
as countless rivers, streams and creeks. In contrast to
the water stress that faces many people around the
globe, most Ontarians have easy access to one of life’s
basic necessities: clean drinking water. In 2000, Ontario
received a shocking reminder of the vigilance necessary
to protect this precious resource. See Chapter 1 for
how, following the Walkerton tragedy, the Clean Water
Act has improved the protection of those limited water
resources that provide municipal drinking water.

However, nothing comparable has been done to protect
the rest of Ontario’s lakes and rivers, many of which are
being seriously harmed by pollution. Most of Ontario’s
lakes and rivers fall outside of the Clean Water Act’s
protected vulnerable zones, including the drinking water
sources of almost one-fifth of Ontario’s population.
Further, the need for drinking water is not the only
reason to keep Ontario’s water bodies unpolluted.
Ontario’s lakes and rivers are essential habitat for an
amazing variety of aquatic life. They are where many
people prefer to go for tourism and recreation, including
swimming, fishing and boating. They also support jobs
and businesses, from farming to manufacturing to
energy generation.

Today, pollution is threatening many provincial

aquatic ecosystems, impairing Ontarians’ ability

to swim and fish, and harming economic activities
that rely on clean water. Despite existing laws that

are supposed to control water pollution, a growing
array of contaminants pour into Ontario’s lakes and
rivers every day — including faeces, plastic, petroleum
products, salt, heavy metals, pesticides, nutrients
and pharmaceuticals.! Once these pollutants have
entered waterways, they are difficult or impossible to
remove. Many cause adverse impacts, even in low
concentrations. Some kill or sicken fish and wildlife;
some are toxic to humans; some trigger excess plant or
algae growth; some change the chemical or biological
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Pollution is threatening many
provincial aquatic ecosystems,
impairing Ontarians’ ability to swim
and fish, and harming economic
activities that rely on clean water.

composition of the ecosystem. The Ministry of the
Environment, Conservation and Parks (MECP) does not
know what long-term effects this chemical soup has on
ecosystems and on us.

Government laws and policies have reduced many
types of water pollution over the last half-century.
But big, deliberate gaps in these laws are allowing
some water pollution problems to persist or worsen,
especially when compounded by population growth
and climate change.

To illustrate the problem, this chapter examines four
significant sources of major pollutants that threaten
Ontario’s waters, and the province’s failures to regulate
them:

1. untreated sewage from municipal sewer systems — a
major source of pathogens

2. agricultural runoff — a major source of phosphorus

3. industrial wastewater — a major source of metals and
other toxic chemicals, and

4. road salt — a major source of sodium and chlorides.

These four sources of pollutants are significant threats
because:

 each discharges into Ontario waters in large quantities
* each causes major harm, and

* current Ontario laws and policies do not effectively
control them.

Ontario’s new government, upon election in June 2018,
identified “protecting and preserving our waterways” as
one of its priorities.? As this chapter shows, they have a
lot of work to do.
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Litter is another common source of pollution in Ontario lakes.

Photo credit: ECO.

2.1.1 Laws to protect Ontario’s water
resources from pollution

Several laws are intended to protect Ontario waters

from pollution (Table 1). The Ontario Water Resources
Act and the Environmental Protection Act regulate many
activities that may pollute water and generally prohibit
the discharge of most contaminants into water without a
permit. The federal Fisheries Act also prohibits depositing
substances that may degrade water quality in or near
“waters frequented by fish.”®

Ontario added some new laws after the Walkerton water
tragedy in 2000. These include the Nutrient Management
Act, which regulates nutrient-containing material on some
farms, and the Clean Water Act, designed to restrict
activities that risk polluting waters that are sources of
municipal drinking water (see Chapter 1).

Table 1. Ontario’s four key laws to protect Ontario’s water resources from pollution. The Ministry of the Environment, Conservation
and Parks (MECP) is responsible for administering and enforcing all of these laws, except for the Nutrient Management Act, which is
administered by the Ontario Ministry of Agriculture, Food and Rural Affairs (OMAFRA) and enforced by the MECP.

Ontario Water Resources Act
(originally enacted in 1956, as
the predecessor Ontario Water
Resources Commission Act)

Ontario’s primary law to regulate water pollution

* Prohibits discharge of polluting materials into or near water that may impair the
quality of the water (surface or groundwater)

* Regulates the discharge of municipal and industrial sewage (wastewater) and
stormwater through sewage works approvals

* Authorizes the ministry to issue orders prohibiting or regulating sewage discharges
or requiring measures to prevent, reduce or alleviate impairment of water quality

Environmental Protection Act
(enacted in 1971)

Ontario’s general pollution control law

* Prohibits discharge of contaminants into the environment (including water) that cause
or are likely to cause adverse effects

* The law and its regulations govern a number of potential sources of water pollution,
including: landfills, sewage systems, mining, pulp and paper, road salt, etc.

* Sets rules for cleaning up spills of pollutants

» Does not apply to “normal farming practices”

Nutrient Management Act
(enacted in 2002)

» Regulates the management, storage and use of nutrient-containing materials
(such as manure, biosolids and food waste) on some farms to prevent contamination
of surface and groundwater

Clean Water Act*
(enacted in 2006)

» Regulates pollution threats to surface and groundwater that are a specific source of
municipal drinking water (see Chapter 1).
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In addition, the Great Lakes and other border waters

are subject to a number of treaties, compacts, and

other agreements that aim to facilitate inter-jurisdictional
cooperation, such as the Great Lakes Water Quality
Agreement and the Canada-Ontario Agreement on Great
Lakes Water Quality and Ecosystem Health. (These
Great Lakes agreements are outside the scope of this
report, for more information refer to Part 3.1 of the ECO’s
2014/2015 Annual Report.)

Even more recently, geography-specific laws have been
adopted, such as the Lake Simcoe Protection Act, 2008,
and the Great Lakes Protection Act, 2015. Together,
these laws have dramatically reduced many types of
water pollution. Yet none of these laws have proved
effective in stopping the continuing pollution described in
this chapter.
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2.2 Untreated sewage:
transporting pathogens and
spoiling beaches

The first pollutant we examine is raw and diluted sewage
from municipal sewer systems. About 90% of Ontario’s
population is serviced by sewers that take sewage to
treatment plants. These sanitation systems are essential
to a modern society and do much to protect the health
and wellbeing of Ontarians and our environment.
However, far too often, raw and partially treated sewage
flows from these sewage systems into lakes and rivers
through bypasses and overflows (see section 2.2.2).

Untreated sewage is dangerous, carrying potentially
harmful pathogens like pathogenic E. coli, and
threatening human health as well as aquatic life. Local
source protection plans developed under the Clean Water
Act help to keep untreated sewage out of municipal
drinking water, but as described in Chapter 1, that law
does nothing to protect most Ontario waterways, or the
drinking water of many rural and remote Ontarians.

Photo credit: NASA, (CC by 2.0).

The ECO honours Josephine Mandamin for her
leadership and inspiration. Ms. Mandamin is the water
walker, an Anishinaabe grandmother who walked

10,900 kilometres all the way around the Great
Lakes, to remind us all that water is precious and
that it is wrong to pollute it.
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What’s in raw sewage?

Raw sewage can contain anything that people or
businesses put down their sinks, toilets and drains,
including:

* human urine and excrement (which can carry

pathogens)

* other bodily wastes like hair, toenails, blood, vomit
and mucus

* paper products (toilet paper, tissues)

* soaps, detergents and other cleaning agents
* personal care products

* pharmaceuticals

« food waste

e condoms

« feminine hygiene products, and

* process wastewater and chemical wastes flushed
down drains from businesses and industries.

2.2.1 Impacts of pathogens: swim

advisories and beach closures
Playing in the water is an iconic part of an Ontario
summer for both adults and children. Ontario has
hundreds of beautiful beaches, 26 of which are certified
as consistently safe and clean and so can fly the
international Blue Flag.®

However, a good experience cannot be taken for granted
at other beaches. Far too often, many beaches are fouled
by pollutants including garbage, nutrients that cause algal
blooms (see section 2.3), and harmful pathogens like
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In combined sewer areas, raw sewage can also
contain anything that rain and snowmelt washes off
outdoor areas and the streets, including:

* salt

* petroleum products

* wildlife and domestic animal excrement
* metal and rubber fragments

« fertilizers and pesticides, and

e |itter.

Debris from a sewage overflow is seen attached to a grate
covering the outflow pipe.

Photo credit: HugoTagholm, (CC BY-SA 4.0).

Far too often, many beaches are
fouled by pollutants including
garbage, nutrients that cause algal
blooms, and harmful pathogens like
some types of E. coli bacteria.

some types of E. coli bacteria. The presence of E. coli
in particular can lead to swim advisories or full beach
closures (see box) to protect people from swimming in
water dangerous to their health.



When is a swim advisory or beach
closure declared?

According to the Ministry of Health and Long-
Term Care, the local health unit should issue a
swim advisory when beach quality is not suitable
for recreational use, and should order a beach
closure when a significant risk to health and
safety has been identified.

Until early 2018, the provincial threshold to
swim safely was a maximum 100 units of

E. coli bacteria/100 mL water; the province

has recently changed the threshold to 200
units of E. coli bacteria/100 mL to align with the
national standard.

WARNING

LUNSAFE FOR SWIMMING  Sign posted at Toronto beaches

Warter ot this beach is temporarily ifiti i i
i s ety if it is unsafe for swimming due

that may pose 4 ek 1 your heaith to high bacteria levels.
BEACH WATIR DUALITY HOTUINE 4% 1O FH1

Source: Toronto Public Health.
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E. coli exceedances at Ontario beaches are unfortunately
a regular occurrence. While most of Ontario’s monitored
Great Lakes beaches met bacterial standards for
swimming, the conditions in some areas are declining.
For example, Windsor and Essex County’s 10 monitored
beaches contained too much E. coli 46 times in the 2017
summer season, i.e., in 34% of all samples taken. Huron
County’s 10 beaches, including Goderich and Bayfield,
had too much E. coli 58 times in 2017, i.e., in 21% of
samples taken. The City of Toronto had 103 exceedances
in the summer of 2018 (see box).

In addition to the public temporarily losing the use of the
beach, the effects can be felt economically by the local
small businesses and the municipality. For example,
recreational activities on Lake Simcoe are estimated to
contribute $200 million annually to the local economy.
Public beach closures in such an area can cause serious
economic losses over time.

Harmful pathogens can impact vulnerable populations (like children) more significantly.

Photo credit: taniadimas, (CCO 1.0).
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Toronto swim advisories

The City of Toronto takes daily samples at its 11
supervised beaches during the summer (generally early
June to Labour Day) to check the level of E. coli. From
2007 to 2018, the percentage of summer days with too
much E. coli ranged from 2% at Gibraltar Point Beach
on Toronto Island to 36% at Maris Curtis Park East
Beach on the west side of the region (Figure 1). In the
summer of 2018, there was too much E. coli at one or
more Toronto beaches 103 times.

Centre - *
Island
T

Park(East &

36%

Gibraltar

Point —

~._ Island

2% T%

In the summer of 2018, there was
too much E. coli at one or more
Toronto beaches 103 times.

v S R-:-u.ge
25%

Figure 1. Map showing the percentage of sampled days during the summer months for the years 2007 — 2018 that exceeded the

E. coli threshold at each of Toronto’s 11 supervised beaches.

Source: Beach data provided by the City of Toronto; map data provided by Google Earth; graphic compiled by the ECO.

2.2.2 Combined sewage overflows take
pathogens to our beaches

Pathogens can come from a variety of sources,
including stormwater (e.g., from dog and geese
excrement washed into the lakes during rain storms),
leaky sewer pipes, faulty septic systems (see section
1.5.2 of Chapter 1), and manure runoff from agriculture
(see section 2.3 as well as section 1.3.2 of Chapter 1).
But the main source of pathogens that pollute many
Ontario beaches is typically overflows and bypasses
from municipal wastewater infrastructure, primarily from
combined sewage overflows — mixtures of untreated
sewage and stormwater from combined sewers.

Combined sewers carry both sanitary sewage (i.e.,
domestic, industrial and commercial sewage from
toilets, sinks and drains), plus stormwater (i.e., rain or
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snow melt). Combined sewers were cheaper to install,
and most of the time they offer the environmental benefit
of treating the pollutants and debris that stormwater
sweeps off the streets. Their fatal flaw occurs in wet
weather, when heavy rainfall or rapid snow melt floods
into the sewers, mixes with sanitary sewage and
overwhelms the capacity of the sewage treatment plant.
To prevent the sewage mixture from backing up into
homes and businesses, public spaces and the sewage
treatment plant itself, municipal sewage systems are
designed to allow the mixture to overflow or bypass
directly into nearby streams, rivers and lakes.

These overflows and bypasses are typically called
combined sewer overflows, and they are a major water
pollution hazard. Combined sewer overflows can
occur at a number of points in the sewage system (see
Figures 2 and 3).



A combined sewer collects both
Dr‘y weather sewage and storm water

[ ] . - ;
LY ‘i "M mf During periods of heavy rainfall and snow melt,
s et Eather the sewers are inundated and the overflow ‘."
LI L goas directly into the nearest waterbody

[ &
a? o

Figure 2. Diagram of a combined sewer overflow and how it can discharge diluted or raw sewage into Ontario’s waters.

Source: Created by the ECO.

Influent
(e.g., raw sewage, Fully Treated
stormwater) Effluent

Diluted: Overflow at water
treatment plant created by
situations outside normal
operating conditions

)

Untreated: Overflow
before reaching treatment

plant

Partially Treated: Bypass at
water treatment plant created
by situations outside normal
operating conditions

Figure 3. Graphic showing the locations of overflows and bypasses in a typical sewage treatment system.

Source: Created by the ECO (adapted from the Ministry of the Environment and Climate Change).
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Many combined sewers date from the 1940s or earlier.
Since 1985, Ontario has prohibited any municipality
from installing new combined sewers; however, there
are still 57 combined sewer systems in 44 municipalities

There are still 57 combined sewer
systems in 44 municipalities.

(see Figure 4).° These municipalities are listed in Table 2.
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Figure 4. Map of combined sewers across Ontario.

Source: sewer data provided by the MECP, map data provided by Google maps, graphic compiled by the ECO.
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Table 2. List of the 44 municipalities with 57 combined sewer systems.

Municipality System Name Municipality System Name
Ambherstburg Ambherstburg Niagara-On-The-Lake
. . Niagara-On-The-Lake
Arnprior Arnprior Newark
Black River-Matheson Matheson (Black River) Norfolk Norfolk — Port Dover
Callander North Himsworth Lagoon Ottawa Robert Pickard Environmental Centre
Central Huron Clinton Owen Sound Owen Sound
Chatham-Kent Chatham Penetanguishene Main Plant #1
Penetanguishene
Cobalt Cobalt Constructed Wetlands s Penetanguishene (Fox)
Cornwall Cornwall Prescott Prescott
Drummond-North Elmsley Perth Lagoon Bright’s Grove Lagoon
Sarnia
Edwardsburgh / Cardinal Cardinal Sarnia
Essex Harrow Lagoon Shelburne Shelburne
. Fort Erie - Crystal Beach Smiths Falls Smiths Falls
Fort Erie
Anger Ave. St. Catharines — Port Dalhousie
. . St. Catharines
Grimsby Grimsby - Baker Road Port Weller
. Dundas St. Thomas St. Thomas
Hamilton ]
Hamilton-Woodward Ave. Temiskaming Shores Haileybury
Ingersoll Ingersoll Thunder Bay Atlantic Avenue
_ Iroquois Falls North Toronto (East York)
Iroquois Falls ] ]
Porquis Junction Lagoon Toronto Humber (Etobicoke)
Kapuskasing Kapuskasing Main (Toronto — Ashbridges Bay)
Kenora Kenora Trent Hills Campbellford
Kingston Kingston (Ravensview) Welland Welland
Leamington Leamington Verner Lagoon
West Nipissing
Vauxhall Field
London
Greenway West Perth Mitchell (West Perth)
Meaford Meaford Whitewater Region Cobden
Moonbeam Moonbeam Lagoon Little River
. Windsor
Niagara Falls - Stamford Lou Romano Water Reclamation Plant
Niagara Falls Stevensville — Douglastown
Lagoon

Within each of these municipalities, combined sewers
are usually found only in older areas. In Toronto, for
example, about 23% of the city still relies on combined
sewers.” Similarly, in Kingston, about 25% of the city is
still served by combined sewers (see Figure 5).
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Combined Sewer Areas - City of Kingston

Figure 5. Map of the areas of Kingston serviced by combined sewers.

Source: Utilities Kingston.

Despite decades of work to reduce the environmental
hazards of combined sewers, in 2017-2018 Ontario
had 766 combined sewage overflows. An additional
561 overflows and bypasses occurred due to situations
outside normal operating conditions at sewage
treatment plants including emergency situations and/
or unscheduled shutdowns of treatment units causing
other units to operate above design capacity.® The

risk of a combined sewage overflow is compounded

by more intense precipitation due to climate change,
as well as by population growth, which increases the
volume of sanitary sewage. Land use intensification,
like the conversion of natural areas to hard surfaces like
roofs and asphalt, also increase the speed and volume
of stormwater runoff, which in turn can exacerbate
sewage overflows where combined sewers exist.
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Many components of a sewage treatment plant can be
overwhelmed by rain or snow-melt leading to overflows and/
or bypasses. Pictured is a settling pond, a key part of primary
sewage treatment.

Photo credit: Brandonrush, (CC BY-SA 3.0).

The public does not usually know when or where
combined sewage overflows occur, at least until the
Medical Officer of Health closes a local beach because
of its contamination. In the meantime, people or pets
could have been exposed to the contamination. As a
result of public use of the Environmental Bill of Rights,
this is starting to change.
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Figure 6. The first sewage bypass notice posted by the City
of Toronto on Twitter in June 2017.

In July 2014, the ECO received an EBR application
from members of the public requesting a review

of the need to require the City of Toronto to notify
the public when sewage bypasses occur, as these
bypasses create a public health risk. The Ontario
Water Resources Act requires municipalities to
notify the MECP of sewage bypasses, but there is
no requirement for public notification.

The MECP undertook the review and, in July 2015,
ultimately agreed with the applicants that the
public should be informed when a sewage bypass
occurs. The MECP committed to consult with
Toronto Public Health, Toronto Water (the City’s
division responsible for stormwater management),
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the Ministry of Health and Long-Term Care, Lake
Ontario Waterkeeper and others to develop
messaging about the health risks of poor water
quality. The MECP also reported that it was in
discussions with Toronto Water about how the City
could report bypass events in real time.

The MECP subsequently amended the water
treatment plants’ environmental compliance
approvals in June 2016, requiring the city to report
more frequently and requiring a procedure to notify
the public and downstream water users that may
be adversely impacted by a bypass or overflow.®

Despite the MECP’s decision, it took the City of
Toronto considerable time to implement a public
notification process for sewage bypasses. Finally,

in June 2017, the City of Toronto began alerting the
public of sewage bypasses via Twitter (Figure 6).

The MECP has since amended 12 water treatment
plant environmental compliance approvals to
include a similar notification procedure and will
amend more as proponent-led amendments are
received.'® This large legacy of problematic sewer
systems is so pervasive that a private members

bill was introduced in 2017 requiring municipalities
or other operators of a sewage facility to publicly
report bypasses and overflows.

These municipalities report bypass and overflow
information including the number of events and
volume of raw and diluted sewage that enters
nearby waters. For example, Utilities Kingston
provides both real-time overflow and bypass
information in addition to annual summaries.
However, these reports do not explain why such
contamination is continuing to occur nor what is
being done to stop it.
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2.2.3 Combined sewer overflows can

be stopped

Municipalities have many options to reduce combined
sewer overflows, to reduce the volume of sewage
discharged, and to minimize its toxicity and adverse
effects. These include:

* Increasing the capacity of sewage treatment systems
to safely handle larger flows by:

- Using storage tanks to hold mixed sewage until the
sewage treatment plant can treat it

- Optimizing treatment plant operations to better
manage increased mixed sewage flow.

* Keeping stormwater and groundwater from mixing
with sanitary sewage by:

- Replacing combined sewers with separate pipes for
stormwater and sanitary waste

- Improving leak detection and repair to reduce
groundwater infiltration of combined sewers

* Reducing the amount of stormwater that flows into
combined sewers with:

- Downspout and weeping tile disconnection
programs

- Green infrastructure to reduce surface runoff
towards streams and sewers

- Stormwater area charging, to give property owners
a financial incentive to keep stormwater out of
combined sewers (as described in the ECO’s 2016
report Urban Stormwater Fees: How to Pay for
What We Need), and

* Reducing sanitary flows in combined sewers with:

- Water conservation programs (as described in the
ECO’s 2017 Energy Conservation Progress Report,
Every Drop Counts).
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Green infrastructure

Green infrastructure or low impact development
is an important, but underused option. It replaces
impervious surfaces (like concrete and asphalt)
with permeable materials that can absorb water,
such as rainwater gardens, vegetated highway
medians and green roofs. Green infrastructure
filters and stores stormwater, cleaning it, slowing
it and reducing the amount of water entering the
sewers. As well as reducing combined sewer
overflows, green infrastructure helps to reduce
flooding and adds green space, which can
improve both physical and mental health.

Toronto’s Green Building Standard is better than
that of most Ontario municipalities, but pales in
comparison with other jurisdictions and with the
increasing intensity of rain. For example, Toronto’s
green roof bylaw requires buildings to retain 5
mm of precipitation, while Rotterdam’s requires
buildings to retain 60 mm. In August 2018, some
areas of Toronto received 130 mm of precipitation
in a single storm, almost all of which flooded
swiftly into the sewers.

Permeable areas like this green median divert water from a
municipality’s combined or stormwater system by allowing
more water to absorb into the ground.

Photo credit: Philadelphia Water Department, (CC BY 2.0).



2.2.4 Inadequate regulation of combined
sewer overflows

It is the MECP’s job to ensure that municipalities place
sufficient priority on stopping the flow of sewage into
Ontario’s lakes and rivers. The MECP is well aware of
the harm of combined sewer overflows, but has not
taken effective measures to bring them to an end.
Section 30 of the Ontario Water Resources Act clearly
prohibits combined sewer overflows, because they
impair water quality:

Section 30: Discharge of polluting material
prohibited — Every person that discharges or causes
or permits the discharge of any material of any kind
into or in any waters or on any shore or bank thereof
or into or in any place that may impair the quality of
the water of any waters is guilty of an offence.

So why does the MECP almost never prosecute
municipalities for these overflows? Municipalities

with combined sewers are entitled to be excused for
breaching this law, but only if they have used due
diligence, i.e., have taken all reasonable steps to avoid
each combined sewer overflow. Although considerable
efforts have been made, it seems unlikely that each of
the 44 municipalities have taken all reasonable steps to
avoid each and every one of the 766 combined sewer
overflows that occurred last year.

Municipalities have legitimate financial and/or technical
constraints. But how can a municipality claim to be
exercising due diligence to prevent overflows unless it
is using all of the options listed in section 2.2.3 to the
best of its ability? Few, if any, of the 44 municipalities
with combined sewers can justly make this claim.

For example, few have adopted stormwater fees and
none use green infrastructure to its full effect, even in
the areas of their municipalities served by combined
sewers. In other words, the MECP tolerates combined
sewage overflows from municipalities without requiring
them to exercise due diligence to comply with the
Ontario Water Resources Act (see box for example).
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The MECP tolerates combined
sewage overflows from
municipalities without requiring
them to exercise due diligence to
comply with the Ontario Water
Resources Act.

Every one of the 57 sewage systems with combined
sewers requires, and must comply with, an
environmental compliance approval issued by the
MECP under the Ontario Water Resources Act.'?
These legally binding approvals could, but do not,
require the 44 municipal owners to do much more to
end combined sewer overflows that occur during high
rates of flow or in emergencies. For most systems, the
approvals merely require municipalities to sample and
report during combined sewer overflows.

Instead, the MECP cites a non-legally binding guidance
document known as Procedure F-5-5 — Determination
of treatment requirements for municipal and private
combined and partially separated sewer systems

(the “Procedure”) — which the MECP does not even
rigorously follow. The MECP Procedure, published in
1997, has three modest goals, none of which have
been achieved:

« to eliminate the occurrence of combined sewer
overflows in dry weather

* to minimize the impacts of combined sewer overflows
on human health and aquatic life, and

* to achieve compliance with recreational water quality
objectives at beaches impacted by combined sewer
overflows for at least 95% of the four months, June 1
- September 30, in an average year.

To achieve these goals, the Procedure states that “...
each municipality or operating authority of a combined
sewer system will be expected to...develop a Pollution
Prevention and Control Plan....” The Plan is to describe
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the nature, cause and extent of pollution problems,
examine alternatives, propose remedial measures,
and set out an implementation program including cost
estimates and schedule. The MECP is supposed to
“ensure that the proponent is in compliance with the
Procedure prior to the issuance of [an environmental
compliance approval].”

Instead, the MECP does not ensure that the 57 sewage
treatment systems with combined sewers use a
Pollution Prevention and Control Plan to reduce their
overflows. According to the MECP, only 23 of the 57
have reported even having a Plan. None of them are
obliged to post the Plan publicly, so the ECO could not
evaluate when the Plans can be expected to finally stop
sewage overflows." The MECP does little to ensure
that these Plans are implemented, by any particular
date or at all. Twenty years after the Procedure was
adopted, the MECP should be embarrassed by its
inaction.

The ECO recommends that the MECP insert, into
the environmental compliance approval of every
municipality that has a combined sewer system,
a legal obligation to adopt a public Pollution
Prevention Control Plan to virtually eliminate
combined sewer overflows within a reasonable
time, and the MECP should enforce these Plans.

Some algal blooms can be toxic to fish, animals and people such
as the blue-green algal bloom off the southeast shore of Pelee
Island, Ontario in 2011.

Photo credit: Tom Archer. Used with permission.
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EBR investigation illustrates lack of
enforcement

A recent EBR application for investigation
illustrates the lack of enforcement to stop
combined sewage overflows. The applicants
alleged that the City of Timmins is allowing
discharges of raw sewage into Porcupine Lake,
and that the city has failed to meet deadlines to
upgrade its sewage system, as required by an
MECP Provincial Officer’s Order, after years of
delay.

The MECP investigation confirmed that the
applicants are correct. The city is breaking the law.
Its deteriorating sewage system causes sewage
to bypass treatment and discharge directly into
the Porcupine Lake. The City of Timmins does

not have a stormwater fee system to reduce
stormwater flow into its combined sewers. Nor
has the city met the deadlines in the Order to
upgrade its sewage system. However, the ministry
took no enforcement action, and accepted the
city’s excuses for its non-compliance. The city
argued that the required sewage system upgrades
had been delayed again by ground settling, which
caused a major sewer pipe to break shortly

after it was installed. (For more details about

this application, see Volume 1, Chapter 2 of this
report.)



Resources for municipal sewage
infrastructure

Many municipalities are working hard to reduce
combined sewer overflows, to reduce the volume of
sewage discharged, and to minimize its adverse
effects. For example, the City of Hamilton has cut its
volume of combined sewer overflows by half, after
building seven combined sewer overflow tanks that can
hold roughly two billion litres of mixed sewage until the
sewage plant has capacity to treat it. Utilities Kingston
has installed nine combined sewer overflow tanks, is
replacing 3-4% of its combined sewer pipes each year,
and has increased pipe and pumping capacity at its
treatment plants.

However, a purely engineered approach, focussed

on building sewage infrastructure, is expensive. For
example, the City of Niagara Falls estimates the cost
to replace all of its combined sewers with separated
sewers is around $100 million. In total, municipalities
have an estimated shortfall of more than $8 billion for
municipal water, stormwater and sewage management
infrastructure.™ Municipalities typically look to senior
levels of government to fund such large projects, but
there is never enough funding to meet more than a
small fraction of the demand.'® Provincial unwillingness
to fund new infrastructure is often blamed for municipal
combined sewer overflows, and may partly explain the
province’s lack of enforcement when overflows occur.

The provincial government has been working with
municipalities to identify the sewage infrastructure in
most need of upgrade. The Infrastructure for Jobs
and Prosperity Act, 2015 requires mandatory asset
management plans for all municipalities, which is

a key first step to identifying priority infrastructure
for improvement, such as combined sewers.'® The
province has been providing millions of dollars in
training, support and financial assistance to small, rural
and northern municipalities to complete their asset
management plans through the Ontario Community
Infrastructure Fund.
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The province should ensure that
municipalities look much harder
at comparatively inexpensive
upstream options, such as green
infrastructure, water conservation,
and stormwater fees.

Still, in a time of government financial restraint,
municipalities cannot count on receiving large provincial
cheques for all their preferred “gray infrastructure”
solutions, such as storage tanks, separating pipes

and moving outfalls. Instead, the province should
ensure that municipalities look first, and much harder,
at comparatively inexpensive upstream options, such
as green infrastructure (see box in section 2.2.3), and
water conservation. And it is no longer reasonable

to expect that stormwater management should take
place only on public land at public expense. Every area
served by combined sewers should be required by law
to implement stormwater charges to provide a strong
direct financial incentive to property owners to keep
stormwater out of sewers whenever possible (see our
2016 report, Urban Stormwater Fees: How to Pay for
What We Need).

The province should also ensure that municipalities
collect from their residents and businesses the true
cost of providing them with sewage systems, and use
the money for this purpose. The total replacement
value of stormwater and sewage infrastructure is many
billions. It is far less expensive to keep this valuable
infrastructure in good repair than to let it run down and
then have to rebuild it, but municipalities often skimp
on the maintenance and upgrade of invisible
infrastructure, especially if they do not have dedicated
resources at hand.

The Walkerton Inquiry strongly recommended
mandatory full-cost recovery for water infrastructure,
but the province has implemented it only partially

and only for drinking water systems. A law passed in
2002 would have required municipalities to implement
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full-cost pricing for all water infrastructure, including
sewers, but the necessary regulations were never
adopted and the law was repealed in 2012,

Full-cost accounting can admittedly be challenging. For
example, checking the physical condition of stormwater
and sewage infrastructure can be expensive, so
assumptions are often made based on each asset’s
age alone. Such assumptions may not give a clear
picture of the true condition of the infrastructure,
potentially leading to incorrect priority-setting and
missed opportunities for maintenance.'” Further, there
is no single definition of “full-cost.” Different jurisdictions
weigh different factors differently such as environmental,
operating, financing, renewal, replacement, and
improvement costs.'® There is a role for both the
province and municipalities to help address the funding
shortfall through a full-cost recovery model. The ECO
recommends that the Ministry of Infrastructure
and the MECP work with municipalities to achieve
full-cost recovery for stormwater and sewage
systems.

2.3 Agricultural runoff: excess
phosphorus contributing to
algal blooms

A second significant source of water pollution is
agricultural runoff that carries excess nutrients, primarily
phosphorus. Phosphorus is a key nutrient leading to
algae growth in Ontario’s waters. Once phosphorus
enters a waterbody, it can stay there and contribute to
algal blooms for decades.

Agriculture is a major — but not the only — source of
phosphorus. There are several other sources that
leak phosphorus into Ontario’s lakes and rivers. In
section 2.3.2 below, we discuss discharges from
municipal sewage treatment plants. Elsewhere in
this volume, we discuss ways to control the other
major sources of phosphorus. In particular, in
section 2.2 above, we discuss measures to reduce
combined sewage overflows (containing a mix of
phosphorus-laden untreated sewage and stormwater),
as well as measures to better control direct runoff of
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urban stormwater through increased use of green
infrastructure and stormwater charges. In Chapter 1,
we discuss the need to address leaking septic systems,
another considerable source of phosphorus in some
regions (see section 1.5.2 of Chapter 1).

But in many areas of the province, the major Ontario
source of phosphorus is agricultural runoff, past and
present. Most of this section therefore focuses on
agricultural runoff.

2.3.1 Impacts of phosphorus: algal blooms

Phosphorus feeds the growth of algal blooms, which
can clog drinking water intakes and impair the quality
of our drinking water. Algal blooms can spoil our
shorelines and cause beach closures, make boating
difficult and decrease property values. Some types of
algae create “nuisance” blooms, while others can be
toxic and cause adverse health effects on people, fish,
and animals. Treating water that contains excessive
algae is expensive, and the chemicals that are used
can form by-products that have been associated with
reproductive and developmental health problems

in humans. Excess algae can also disrupt energy
generation. For example, four reactors at the Pickering
nuclear power plant were shut down in July 2018 after
significant amounts of algae, stirred up by a storm,
clogged the intakes.

Excess algae can alter ecosystems in ways that harm
fish and, in turn, damage recreational and commercial
fishing. For example, all types of algal blooms can
deprive aquatic organisms of available dissolved oxygen
in the water, resulting in higher death rates for local fish,
invertebrate and plant populations. These low oxygen
conditions, called hypoxia, can last as little as minutes
or can cause long-term adverse impacts on oxygen
levels in the water. Excess algae also costs Ontario a lot
of money both in clean up and lost revenue. In 2015,
Environment and Climate Change Canada estimated
that algal blooms in the Canadian Lake Erie basin could
cost the economy up to $272 million annually.



Algal blooms and drinking water

Algal blooms can not only harm aquatic ecosystems
and recreational activities, they can also have serious
impacts on drinking water sources. Some forms

of blue-green algae may release toxins, including
microcystin-LR, which is a dangerous hepatotoxin.
Toxic algal blooms near water intake pipes can force
water treatment plants to make potentially costly
operational changes and upgrades to safeguard
drinking water (which have, so far, successfully
ensured no detections of unsafe microcystin-LR in
treated drinking water in the province), on top of
other actions to address the sources of the problem.

For example, Pelee Island in Lake Erie has been
faced with increasingly frequent and severe blue-
green algal blooms. A particularly harmful algal bloom
in 2014 resulted in numerous beach closures, made
it unsafe to drink water from the lake or shoreline
wells, and temporarily closed Pelee Island’s water
treatment plant. The municipality has had to upgrade
the plant and adopt more expensive operational
procedures, in part to better remove algae and
neutralize their toxins in the drinking water. The
majority of residents on Pelee Island are on private
wells and must take their own precautions to protect
their drinking water.

Algal bloom surrounding Pelee Island in 2014.

Photo credit: NASA Earth Observatory/Landsat.
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Microcystin-LR is also an issue for other Lake
Erie municipal drinking water intakes, such as the
Harrow-Colchester, Union, and Wheatley water
treatment plants, as well as a potential issue that
must be addressed on Lake St. Clair.

The City of Greater Sudbury faces similar challenges
with phosphorus levels and algal blooms at

its surface water intake on Ramsey Lake. The
municipality has to monitor Ramsey Lake weekly
from June to October to detect algae blooms. The
water treatment plant then uses specialized operating
procedures to treat it for the microcystin-LR so that
it is safe for drinking. In the summer of 2018, Public
Health Sudbury and Districts warned about algal
blooms in several of the area’s lakes, advising people
not to drink the water or swim in it.
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Photo Credit: Courtesy of the Sudbury Star. Used with permission.
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Algae problems in the Great Lakes and Ontario’s

inland waters are worsening.'® An algal bloom in 2014
contaminated drinking water in Toledo, Ohio and, in 2015,
Lake Erie experienced what scientists described as the
most severe toxic algal bloom of the century. In August of
2018, Ramsey Lake in Sudbury, Ontario experienced the
largest algal bloom in a decade. Reports of cyanobacteria
blooms, which have the potential to produce toxins

that can impact human health, are increasing. Blooms

in Ontario are also occurring and persisting later in the
year due, in part, to climate change creating warmer
conditions for algae growth.

Algae problems in the Great Lakes
and Ontario’s inland waters are
worsening.

Given these trends, it is essential that Ontario address
the main sources of phosphorus that are creating these
blooms.

The different levels of wastewater treatment

2.3.2 Where does phosphorus pollution
come from?

Municipal wastewater (i.e., sewage) treatment plants
used to be a major source of phosphorus pollution, and
were consequently the focal point of most provincial
phosphorus regulation. As a result, most Ontario
wastewater treatment plants now employ relatively
extensive — secondary or tertiary (see box) — treatment
to remove phosphorus from their effluent, and have
become a less significant source of nutrient pollution.

In the Lake Erie basin, all of the municipal wastewater
treatment plants provide at least secondary treatment
and some use tertiary treatment to enhance phosphorus
removal.

While municipal wastewater treatment plants have
become a much smaller contributor of phosphorus in
Ontario, they remain an important source of phosphorus
(see box below on the Duffin Creek Water Pollution
Control Plant debate).

Different levels of treatment are used in combination by treatment plants to meet the
performance criteria requirements outlined in their environmental compliance approvals.

Treatment type Description Percentage of Ontario population
serviced by treatment type?®
Primary Removes contaminants only through settling, usually without 2.2%
additional chemical treatment
Secondary Removes dissolved organic compounds by consuming them with 89.4%
microogranisms. The MECP calls for secondary treatment at a
minimum.
Tertiary Removes non-dissolved materials that are too small to be 8.4%
removed by primary and secondary treatment as well as soluble
components, by addition of chemicals
Quaternary Employed where enhanced source water protection is required 0%
or for water reuse applications and includes reverse osmosis,
membrane filtration and activated carbon technologies
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Algal blooms in Ajax: the Duffin Creek
water pollution control plant debate

The Duffin Creek water pollution control plant,
operated jointly by the Regional Municipalities of
Durham and York, is located in Pickering, east

of Toronto, and which, like all sewage plants,
discharges phosphorus. Nearby is a large amount of
green algae fouling the Ajax and Pickering nearshore
waters, which feed on phosphorus.

In 2007, Durham and York Regions received
approval to expand the Duffin Creek plant to
accommodate large increases in wastewater from
their growing populations, with a condition that the
facility undergo a Class Environmental Assessment
for Municipal Infrastructure Projects (class EA) to
address capacity limitations for the plant outfall. The
regions spent hundreds of millions of dollars to build
the plant expansion, but are not yet permitted to fully
use it due to the limitations of the outfall. In 2013,
the Minister received 90 submissions, including

75 formal requests from the public to “bump-up”

the outfall class EA to an individual environmental
assessment, on the grounds that the class EA
process is inadequate to address their environmental
concerns. The Minister has not yet decided whether
to grant these bump-up requests. To help de